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MEMORANDUM and OPI NI ON
Because of the large nunber of litigants and the
numer ous notions pending in this case, the Court will set forth
in sone detail the case's factual background and procedural

history in order to place in perspective the parties' positions.

| NTRODUCTI ON

FACTUAL BACKGROUND

These actions arose when, on July 8, 1987, a M. FEric
Till et detected odors of gasoline emanating froma well |ocated
on No. 186 Estate Anna's Retreat, Tutu, St. Thomas. Tillet
contacted the Departnent of Planning and Natural Resources of the
Territory of the Virgin Islands ["DPNR'], which contacted and
conferred with the United States Environnental Protection Agency

[ " EPA"].
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On or about August 7, 1987, the DPNR ordered the
closure of the wells of the Four Wnds Plaza Partnership | ocated
at No. 392 Estate Anna's Retreat and of the wells of PID, Inc.
and nenbers of the Harthman famly. See EPA Admi nistrative O der
of Consent, Index No. 11-RCRA-Proceeding 7003 & 9003-92- 0401,

dated February 19, 1992 1 6 [hereinafter Consent Order]; see also

PID Conpl. 19 15-16; Four Wnds Conpl. 9T 13-14. As a result of
the DPNR Orders, eighteen wells were closed between July 31 and
Septenber 2, 1987, and they remain closed to date.

By late July 1987, the EPA had begun its investigation
of the suspected pollution of the Tutu Water Wells under the
provi sions of the Conprehensive Environnental Response,
Conpensation, and Liability Act, 42 U S.C. 88 9601-9615
["CERCLA"] and the Resource Conservation and Recovery Act, 48
US C 8 6991 et seq. ["RCRA"]. On August 10 and 11, 1987, the
EPA coll ected water sanples fromtwenty-four wells located in the
Tutu section of Anna's Retreat within the Turpentine Run Aquifer.
An anal ysis of the sanples reveal ed the presence of 1, 2-Trans-

Di chl oroet hyl ene ["DCE"], Trichloroethylene ["TCE"],
Tetrachl oroethyl ene ["PCE"], Toluene ["TOL"], benzene, and

Ter butyl nethyl ether ["TBME']. |In October 1987, the EPA coll ected

10
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additional sanples fromtwenty-four wells. The analysis of these
sanpl es reveal ed that DCE, TCE, PCE, and TBME are the major
contam nants of the water. See Consent Order § 11. |In January
1988, after taking additional sanples from 123 cisterns serviced
by water haulers in the area, EPAinitiated a |imted CERCLA
Renmoval Action, which included cleaning sone cisterns, providing
a tenporary alternative water supply, and nonitoring the well
water. See id. 1Y 8-12. A photovac sanpling in 1989 showed hi gh
| evel s of benzene, TCE, and PCE. See id. ¥ 13. Benzene, DCE
PCE, TCE, TOL, and TBME are gasoline additives, petroleum
derivatives, or conponents of cleaning solvents used by service
stations. PCE is also a common conponent of dry cleaning fluids.
In 1987 and 1988, the EPA issues a series of unilateral
orders to Esso Standard G, S. A ["ESSCSA']; Daniel Bayard;
Texaco, Inc., Texaco Caribbean, Inc., and Vernon Mdrgan ["Texaco
Defendants”]; and L' Henri Dry Cleaners ["L'Henri"], requiring
themto supply information about the underground storage tanks in
whi ch they kept their gasoline and about their use or handling of
PCE. The orders also required then to conduct soil vapor
surveys. See id. 1Y 14-33. The surveys confirnmed the presence

of TCE, PCE, DCE, and benzene at the Esso facility and at the

11
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Four Wnds Parking Lot. See id. T 20-22. Texaco submtted

i nformati on confirmng that gasoline had | eaked fromits
underground storage tanks. See id. Y 25-26. Soil sanples at
the L'Henri facility contained PCE in concentrations of 440 parts
per mllion. See id. | 33.

In March 1989, the EPA conpleted prelimnary
assessnents of potentially responsible parties ["PRP' s"] in the
area. The parties included Ransay Mdtors, Inc.; the old LAGA
clothing manufacturing facility, which is now occupi ed by the
Virgin |Islands Departnent of Education ["VIDE"']; and others.
Pursuant to the provisions of RCRA and CERCLA, the EPA on March
22, 1990 issued an unil ateral Consent O der agai nst ESSCSA,
Texaco, and L'Henri, requiring themto take over the well
monitoring program See id. Y 4; EPA Admi nistrative Oder, |ndex
No. 11- CERCLA-00401, RCRA-90-UST-9003-0401, dated March 22, 1990,

Section VII, at 11-13 [hereinafter Unilateral Oder].

A The Original Conplaints.
The first conplaint in this action was filed on July 6,

1989 by Plaintiff PID, Inc. against the Texaco Defendants,

12
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ESSCSA, and Bayard.' Four Wnds filed an action, District Court
G vil No. 1989-224, against the sanme Defendants on July 7, 1989.
The cases were consolidated on Novenber 8, 1989. On June 20,
1990, PID anended its conplaint to add seven nenbers of the
Harthman famly as additional Plaintiffs.

PI D, the Harthmans, and Four Wnds have all alleged
simlar common law tort clains for negligence, trespass,
nui sance, and strict liability against the Defendants. Al the
clains arise out of DPNR s closure of the comercial and private
wel |l s which draw water from the underground water system known as
the Turpentine Run Aquifer ["Tutu Water Wells"]. See Conplaints

dated July 6, 1989 and June 20, 1990, PID v. Texaco, No. 89-220;

Conpl ai nt dated July 7, 1989, Four Wnds v. Texaco, No. 89-224.

Plaintiffs allege that the aquifer that supplied the Tutu Water
Wells is the source of potable water to sone 20, 000 residents.
Plaintiffs seek conpensatory and punitive damages for | ost

profits and | ost business opportunities allegedly caused by their

The first conplaint to arise out of the contamination of
the Tutu Water Wells was filed on April 20, 1989 by Total WVision,
Inc. d/b/a Tillets Water Delivery, Inc.; JimTillet & Caribbean
Inc.; and Eric, Boris, James and Rhoda Tillet against the sane
Def endants. The Tillet case was settled and dism ssed with
prejudi ce on January 11, 1991.

13
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inability to use or sell the water formally produced by the
wel | s.

B. Amended Conpl aints, Third and Fourth Party

Conpl ai nts, and Countercl ai ns

In March 1992, the PID Harthmans Plaintiffs noved for
perm ssion to file the Fourth Anended Conpl aints, and Four W nds
noved to file its First Anended Conplaint. The Anended
Compl ai nts assert direct clains for negligence, trespass, strict
liability, and nui sance agai nst LAGA Industries, Ltd., Duplan
Corp., Panex Co., Paul Lazare, and Andreas Gal ["LAGA
Def endants”]. Plaintiffs also added ESSOVI, Esso Standard Q|
Co. (Puerto Rico) ["ESSORICO'] [together with ESSCSA, hereinafter
"Esso Defendants"] and EXXON Corp. as additional defendants.
They assert clains against these Defendants on the theory that
t hey shared responsibility and/or were legally affiliated wth,
or exercised control over, ESSOSA. Plaintiffs did not assert any
direct clains against Ransay or L'Henri. Four Wnds al so added a
claimfor alleged CERCLA response costs in its March 2, 1992
Complaint. PID has nade no such claim 1In its Second Anmended
Complaint, filed March 1, 1993, Four W nds added ESSORI CO and

Western Auto Supply Co. ["Western Auto”] as defendants.

14
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On or about March 2, 1992, ESSCSA filed notions for
|l eave to bring third party conpl aints agai nst Ransay and L' Henr
and agai nst the LAGA Defendants, seeking: (1) common | aw
contribution in the event that Esso is liable to Plaintiffs, (2)
recovery of response costs under the common | aw of negli gence.

In June 1992, Esso asserted a counterclai magai nst Four
W nds seeking: (1) contribution should Esso be liable to PID
(2) recovery of response costs under CERCLA and RCRA, and (3)
recovery of response costs under the common | aw of negligence.
The counterclains allege that Four Wnds contributed to the
pollution of the Tutu Water Wl ls by appl yi ng GAF roofing
material to the catchnment area of its shopping center. In June
1992, L'Henri asserted cross-clains for damages and response
costs agai nst Esso, Ransay, and the LAGA Defendants, and in
August 1992, L'Henri asserted simlar cross-clains agai nst Bayard
and the Texaco Defendants.

At a neeting of all counsel for the parties joined as
of July 1992, it was agreed that the newy joined parties would
have until January 15, 1993 to assert any additional clains they
m ght have agai nst new parties. A Third Arended Case Managenent

Order ["CMD'] reflecting this agreenment was circul ated anong

15
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counsel. It extended to February 28, 1993 the period within
whi ch new parties and clains could be added.

On Cctober 19, 1992, the court held a pre-trial hearing
to consider all pending notions in this matter. Counsel for the
parties presented argunments on their notions, and the court took
the matter under advisenment. During this period, discovery
becane snarled, and a barrage of notions to conpel and for
production were filed by and against parties on both sides of
this litigation. |In addition, the parties added prayers for An
Order of Contenpt, Dism ssal and Sanctions. The court wl|
address these notions in a suppl enental nmenorandum

On March 12, 1993, the court entered an order giving
the parties until February 28, 1993 to file anended, third party,
and fourth party conplaints.? Defendants ESSOSA and ESSOvI filed

additional Third-Party Conpl aints agai nst Western Auto Supply,

On March 12, 1993 the court entered an Order approving the
Third Amended CMO, and granted | eave to anend conpl aints and add
new parties. It was later called to the court's attention that
February 28, 1993 falls on a Sunday. Under both the Local Rules
of Cvil Procedure, Rule 6, and Fed. R Cv. P., Rule 6, the date
for filing any papers within the tine specified by this Oder
wol d be extended automatically to March 1, 1993. Therefore, any
papers subject to the Court's March 12, 1993 Order, filed on
March 1, 1993, are tinely. Al notions to file and anend
conplaints to add parties and clains filed on or before March 1
1993 shall be deened granted.

16
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the Virgin Islands Housing Authority ["VIHA"], the Virgin |Islands
Departnent of Education ["VIDE"], Francois Realty Corp.

Siegfried Torinus, Waltrad Torinus, Thomas Gassett, G S.

I ndustries, Inc., and TAG Industries, Inc. Ransay filed
conpl ai nts against the VIHA, VIDE, Siegfried Torinus, Waltrad
Torinus, Thomas Gassett, G S. Industries, Inc., and Tag

| ndustries, Inc. L'Henri filed conplaints against VIHA Wstern
Aut o Supply, Thomas Gassett, G S. Industries, TAG Industries,
Rodri guez Esso, and VIDE. These Third-Party Conplaints al
asserted clainms for contribution and indemity under the common
law, and for contribution and response costs under CERCLA.

L' Henri and Ranmsay have noved to sever the Third and Fourth Party
Conpl ai nts. Severance has been opposed. The Court w || address
t hese notions in supplenental opinion.

Plaintiffs and Defendants have been engaged in intense
pre-trial discovery and notion practice for over four years.
During this period, thousands of docunments have been produced and
exchanged, and over one hundred depositions have been taken.

This matter, which began as an environnmental tort case between
Plaintiffs and Defendants, has grown into a conplex, nulti-

| ayered litigation with Third and Fourth Amended Conpl ai nts,

17
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counterclains, cross-clains, third party clainms, and fourth-party
clains. Over two dozen parties, and an equally | arge nunber of
counsel, are now involved. Control and nanagenent of this
litigation has been | acking, |argely because of the |ong judicial
vacancies in both districts of the Territory. However, the court
pauses to express its appreciation to the litigants who, though
engaged in vigorous and at tinmes bitter and acrinoni ous advocacy,
have neverthel ess worked together in recent nonths to assist the
court in readying these cases for trial.

In this nenorandum opi nion, the court will address the
foll owi ng notions, not necessarily in the order in which they are
listed:

1. ESSOSA and ESSOVI's notion for pretria

sumary judgnent to dism ss Counts Il and VI

of Four Wnds' First Amended Conpl aint.

2. ESSOVI's nmotion to dismss Counts |, V,

and VI of Four Wnds' First Amended

Conpl ai nt .

3. ESSOSA and ESSOVI's notion for parti al

sumary judgnent to dism ss Count |V of

Pl DY Hart hmans' Fourth Amended Conpl ai nt.

4. EXXON' s notion to dism ss Four W nds'
First Amended Conpl aint.

5. EXXON s notion to dismss PlID Hart hmans'
Fourth Amended Conpl ai nt.

18
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6. EXXON s Motion to Strike or for
Clarification of Order Granting Leave to Four
Wnds to Add C ai ns Agai nst EXXON.

7. EXXON s Motion to Strike or for
Clarification of Order Ganting Leave to

PI DY Hart hmans to Anend to Add C ai ns Agai nst
EXXON.

8. ESSORICO s Motion to Dismss Four W nds'
Second Anended Conpl ai nt.

9. Texaco, Inc. and Texaco Cari bbean,
Inc.'s Mbtion to Dismss PID/Hart hmans' d ai m
Agai nst the Texaco Defendants.

10. Texaco, |Inc. and Texaco Cari bbean,

Inc.'s Mbtion to Dismss L'"Henri, Inc.'s
Third-Party C ai m Agai nst the Texaco
Def endant s.

11. Laga Defendants' Mdtion to Dism ss the
Amended Conpl ai nt .

The court will address the followng notions in a
suppl ement al opi ni on:

1. L' Henri's Modtion for Severance and
Separate Trial s.

2. L' Henri's Mdtion for Summary Judgnent.
(Wthdrawn by L'Henri and | ater reinstated by
Ransay. )

3. Ransay's Mdtion for Severance and a
Separate Trial of Al Third and Fourth Party
Clainms for Contribution, Indemity, and
Response Costs.

4. Ransay's Mdtion to Conti nue
Consideration of L'Henri's Mtion for Sunmary
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Judgnent .

Dl SCUSSI ON

Several of the notions before the court are brought
pursuant to Fed. R Cv. P. 12(b)(6) to dismss for failure to
sate clainms upon which relief may be granted. The standard for
di sm ssal under Rule 12(b)(6) is legal insufficiency of the
pl eadings; that is, the notion nust be granted if the
all egations of the conplaint, accepted as true and i ndependent of
any ot her evidence, fail to nake out the elenents of a claim
The conplaint nust be liberally construed in conformty with the
mandate of Fed. R Cv. P. 8(f), which calls only for a short and
pl ain statenent of a claimshowi ng that the pleader is entitled
torelief. See 5A Charles A Wight & Arthur R M1l er, Federal

Practice and Procedure 8§ 1357, at 463 (1990). Only "if as a

matter of law 'it is clear that no relief could be granted under

any set of facts that could be proved consistent with the

al | egati ons must the clains be dismssed. Neitzke v. WIllians

490 U. S. 319, 327, 109 S. . 1827, 1832, 104 L.Ed. 2d 338 (1989)

(quoting H shon v. King & Spalding, 467 U S 69, 73, 104 S. O

2229, 2232, 81 L.Ed. 2d 59 (1984)).
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In addition, Rule 12(b) provides that "if matters
out side the pleadings are presented to and not excluded by the
court, the notion shall be treated as one for summary judgnent,"”
and the court nust give all parties the opportunity to present
all relevant evidence in support of or in opposition to the
nmotion. The court wll address the notions in accordance with

t he above.

1. APPLI CABLE STATUTE OF LI M TATI ONS.

Because the determ nation of the statute of limtations
issue wll noot several of the issues raised in the conpeting
nmotions, the court will address this question first. As stated
earlier, on March 3, 1992 PID/ Harthmans filed a Fourth Amended
Conpl aint. The Fourth Amended Conpl ai nt adds a cl ai m based on
strict liability and asserts clainms agai nst EXXQON, ESSORI CO and
t he LAGA Defendants. On or about March 2, 1992, Four Wnds filed
its First Amended Conpl aint, which asserts clainms agai nst EXXQON,
ESSOVI, and the LAGA Defendants. |In addition, Four Wnds adds
clainms under the Solid and Hazardous Waste Managenent Act, Virgin
| sl ands Code Ann. tit. 19, 88 1551-1554, and the Water Pol | ution
Control Act, 1d. tit. 12, 88 181-198, and a cl ai munder CERCLA
for contribution and clean-up costs. EXXON noves to dism ss both
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anended conpl aints, arguing, anong other things, that the
applicable statute of [imtations is two years and that by March
1992, the two-year period had expired.

ESSOVI and ESSORI CO nove to dism ss the anended
conplaints, also arguing that the new clains are tinme-barred
because the applicable limtation period is two years. The LAGA
Def endants nove to dism ss the anmended conpl aints, too, arguing
that the clainms are time-barred not only because the applicable
statutory period is two years, but al so because the clains are
agai nst entities who no | onger have the capacity to be sued.

Al'l Defendants advance the argunent that because the
clainms sound in tort, a two-year statute of limtations applies.
Def endants content that this two-year period expired in July,
1989 and therefore that the clains asserted in PID Harthmans'
Fourt h Amended Conpl aint are Four Wnds' First and Second Anended
Conpl aints are time-barred.

Plaintiffs oppose these notions on several grounds.
First, both PID Harthmans and Four Wnds argue that the six-year
statute of limtations applies because the conplaints state
clainms for tortious injury to land or a property interest. As

such, they argue, the anended conplaints were filed well within
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the statutory limtation period. Second, Plaintiffs argue that
even if the court were to agree with Defendants that the
limtation period is only two years, under the discovery rule the
cl ai ns agai nst EXXON did not accrue until 1991, when Plaintiffs
were able to identify the pervasive role played by EXXON in the
overal |l operations of ESSOSA, ESSCORI CO and ESSOVI and to untangl e
the corporate structure of the ESSO Defendants. |ndeed,

Pl DY Hart hmans contend that the cause of action against these

Def endants did not accrue until February 13, 1992, when they were
abl e conclusively to confirmthese Defendants' role in
controlling the naintenance, replacenent, and upgradi ng of

under ground storage tanks in St. Thonas.

A The Limtati ons Provisions.

Before the court can determ ne whether the actions are
time-barred, it nmust first decide the question of which statutory
period -- two years or six years -- applies to Plaintiffs' clains
alleging tortious injury to property. Section 31(5 (A of Title
5 of the Virgin Islands Code Annotated provides that actions for
"lI'i bel, slander, assault, battery, seduction, false inprisonnent,
or for any injury to person or rights of another not arising on
contract and not herein especially enunerated” are subject to a
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limtation period of two years. Subsection (3)(C of section 31
provides that "[a]n action for waste or trespass on real
property” is subject to a limtation period of six years, and
subsection (3)(D) provides that "[a]n action for taking,

detai ning, or injuring personal property, including an action for
the specific recovery thereof" is also subject to alimtation
period of six years.

In their conplaints, Plaintiffs state claims for injury
to property or property interests -- nanely, the contam nation of
their private and comercial water wells -- and for interference
with the beneficial use of the water. Plaintiffs broadly state
that they are the owners or |essees of land in the Tutu area and
that they owned and/or operated water wells which were fed by the
Tutu Turpentine Aquifer. In order to capture water fromthe
aquifer for their commercial and private use, each Plaintiff was
required under Virgin Islands law to obtain a permt or a
license. See Virgin Islands Code Ann. tit. 12, 8§ 151-167.
Plaintiffs allege that Defendants negligently caused the
di scharge of petrol eum products and ot her pollutants, which
resulted in the contam nation of the Turpentine Run Aquifer and

the Tutu Water Wl s.
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Def endants nove to dismss Plaintiffs' Cains for
negl i gence, nuisance, and strict liability. Defendants contend
that these clainms are barred by the two-year statute of
limtations. They argue that statute of limtations governing
actions for property damage does not apply. One group of
Def endants argues that the six-year |limtation period does not
apply because "there is no real property at issue." See
Transcri pt of October 19, 1992 hearing, Ronmero for Esso
Def endants at 68 [hereinafter "October 19 Hearing"]. EXXON
argues that "because water in its natural state is a part of the
land in or upon which it is found . . . it is therefore real
property and not personal property.” EXXONs Reply Br. to Four
Wnds' Resp. to EXXON's Mot. to Dismss at 7. EXXON argues that
the six-year statute of limtations does not apply to Plaintiffs
cl ai ns because section 31(3)(D) "applies to injury to personal
property,"” and nowhere in the First Anended Conpl aint does
Plaintiff allege that Defendants damaged Pl aintiffs' persona
property. In support of their argunent, Defendants nake nmuch of

how Plaintiffs chose to | abel their clains.

1. Real or Personal Property

First, the court notes that Fed. R Cv. P. 8 requires
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only "a short and plain statenent of the claimshow ng that the
pl eader is entitled to relief."” Consequently, how Plaintiffs
| abelled their clainms does not alter or control the nature of the
clains. The clains stated in the conplaint, whether | abelled,
m sl abel | ed, or unlabelled, manifestly state clains for danage to
real property. The clains allege that Defendants negligently
contanm nated the water wells on Plaintiffs' real property; and
the water wells are a part of Plaintiffs' real property. Under
Virgin Islands law, an "estate [or] interest in land" includes
"every interest . . . legal and equitable, present and future,
vested and contingent.” Virgin Islands Code Ann. tit. 28, 8§ 1
In addition, at comon |aw "real property" or "interest in |and"
i ncludes "the surface of the earth, and things of a permanent
nature attached thereto, inprovenents of a permanent character
pl aced on it, the space above the earth, and mnerals, oils and
gases found bel ow the surface of the earth.” 73 C. J.S. Property
§ 16, at 187-188 (collecting cases).

Furthernore, where, as here, no precedents relate
specifically to the adjudication of a Virgin Islands dispute, the
courts are directed to turn to the Restatenment of the Law as

approved by the American Law Institute for the applicable rule of
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law. See Virgin Islands Code Ann. tit. 1, 8 4; Co-Build Cos.,

Inc. v. Virgin Islands Refinery Corp., 570 F.2d 492 (3d Cr

1978). Chapter 21 of the Restatenent (Second) of Torts, which is
entitled "Interference Wth Use of Water," states that "[t]he
right to use water is an interest in real property, whether it is
held by a riparian proprietor on a watercourse of |ake, by a non-
riparian with a special right or by a possessor of |and overlying
ground water or underlying surface water." Restatenent (Second)
of Torts 8 849, Cm. a. Comment a goes on to provide that "the
hol der of the right is entitled to protection of his use of water
fromany type of tortious conduct that may be directed at an
interest in real property."” The Restatenent al so recognizes

ot her "special types of water rights" which are "created by
statute, charter, permit or license by the state. These speci al
rights, which are severable fromthe interest in |land and the
exerci se of which is personal to the |licensee, do not change the
nature of the property interest fromreal to personal." Id.
Thus, as the Restatenment nmekes clear, Plaintiffs' water wells are
real property.

2. Two- Year Statutory Period Governs Property Tort
d ai ns.
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Because Plaintiffs' water wells are real property, it
is clear that section 31(3)(D), which governs injury to personal
property, does not apply to Plaintiffs' clains. The court agrees
with the Esso Defendants that the court cannot disregard the
pl ai n | anguage of the statutory provision to avoid this
conclusion. The relevant clause of section 31(3)(D) refers to
"injury to personal property." The parties have not cited and
the court has not found any case interpreting Virgin Islands |aw
appl ying section 31(3)(D) to actions for tortious injury to real

property.?

3Four Wnds argues that the case of MKibben v. Mhawk O |
Co., 667 P.2d 1223 (Al aska 1983), provides persuasive authority
for its position that because the injury is to |and, the
applicable limtation period is six years. The Virgin |Islands
statute of limtations is patterned on Al aska's statute of
limtations. MK bben was an action involving tortious injury to
land. The clains were non-trespassory and did not involve "waste
to real property."” The MKi bben court, construing |anguage
I dentical to that of section 31(3)(D), held that because the
clains arose out of injury to land, they are governed by Al aska's
Ssi x-year statute of limtations, which deals with injury to rea
property. Plaintiff urges the court to adopt this construction,
contending that in the Virgin Islands the interpretation of a
statute was derived at the tine the statute was adopted in the
Virgin |Islands.

Decided as it was in 1983, nore than twenty years after
the statute was adopted in the Virgin |Islands, MKibben is not
controlling. Moreover, MKibben offers little guidance; there
the court summarily concluded, w thout discussion of the
statutory | anguage or the nature of the clains, that the clains
were within the six-year limtation period.
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The court concludes that Plaintiffs' clains are subject
to the two-year limtation period set forth in section 31(5)(A).
Unli ke other jurisdictions, the Virgin Islands' |egislature has
declined to provide a special limtation period for actions for
tortious injury to land. Moreover, the court's conclusion is
supported by the Restatenent (Second) of Torts. The Restatenent
states that tortfeasors which injure another's use of water by
engaging in activities that do not involve the use of water are
subject to liability under the "rules stated in 8§ 281-499
relating to negligent conduct, in 88 500-503 relating to reckless
conduct, or in 88 519-524A relating to abnormally dangerous
conduct.” Nothing in these sections suggests that a special,
longer limtation period ought to apply to actions for tortious
injury to land. As aresult, Plaintiffs' negligence, nuisance,
and strict liability clains are subject to the two-year

l[imtation period set forth in section 31(5)(A).

B. Rul es Governing Accrual Date of d ains.

In order to determ ne whether Plaintiffs' clains are
ti me-barred, the court nust determ ne when the clains accrued.
Because the injury Plaintiffs allege stens fromthe seepage of
contamnants into their wells, the accrual date of injury is
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impossible to fix. The nost that may be said is that the injury
was di scovered on or about July 7, 1987. Defendants contend that
the two-year limtation period began to run either when the
contam nation of the water wells was first discovered or, at the
| at est, when Defendants were identified as PRP' s.*

As a general proposition, "a statute of limtation
begins to run upon the occurrence of the essential facts which

constitute the cause of action." See Simpbns v. Ccean, 544 F.

Supp. 841, 843 (D.V.l1. 1982) (citing WIlcox v. Executors of

Plumer, 29 U.S. (4 Pet.) 172, 180, 7 L.Ed. 821 (1830)).

However, under Virgin Islands |law, the "discovery rule" applies.
The di scovery rul e recogni zes that under sonme circunstances, a
person may be aware of an injury but not know its cause. Under
the discovery rule, the statute of limtations is tolled until
the injured party knows or shoul d reasonably know t he cause.
Therefore, in order to determne the tinmeliness of Plaintiffs
clains for negligence agai nst EXXON, ESSORI CO, and ESSOvVI and the
third-party clains and counterclains by the Esso Defendants and

Texaco agai nst the LAGA Defendants, L'Henri and Ransay, the court

“There is nothing in the record stating the specific date a
Def endant becane a PRP or when this fact woul d have been
di scoverable by Plaintiffs.
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must first determ ne when Plaintiffs and the other novants knew
or should have known that these Defendants' activities were a
cause of Plaintiffs' injury.

Plaintiffs suggest that under Virgin Islands |aw, the
limtation period begins to run only when a part has know edge or

awar eness of both "the injury and its cause through the exercise

of reasonable diligence." Joseph v. Hess O, 867 F.2d 179, 184

(3d Cir. 1989) (enphasis added). Plaintiffs argue that in
di scerning cause, the case law requires themto show sone |ink
between the injury to their wells and Defendants' conduct. They
contend that it took over two years of intensive discovery before
they unearthed sufficient facts to show a causal relationship
between the injury to their property and the conduct of EXXON,
ESSORI CO, and ESSOVI. Consequently, argue Plaintiffs, their
clainms did not accrue against these Defendants until they
obtained the information linking their injury to the Defendants
conduct .

In determ ning when a claimhas accrued in an action
for tortious injury to real property, courts generally apply a

rul e, recognized as an exception to the sinple discovery rule,

often called the "continuing violation doctrine." See e.qg.,
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Keystone Ins. Co. v. Houghton, 863 F.2d 1125, 1129 (3d G r

1988). Under the continuing violation doctrine, the running of
the statute of limtations is postponed in situations involving

continuing or repeated wongs. See generally WIIliamB. Johnson,

Annotation, Application of Statute of Limtations In Private Tort

Actions Based On Injury To Person O Property Caused By

Under ground Flow of Contam nants, 11 A L.R 5th, 438 (1993)

(collecting cases). In determning whether the injury alleged is
"renewi ng" or "recurring"®, courts consider whether (1) the
injury to the property was permanent or tenporary, (2) the
property remai ned contam nated at the tine of the claim and (3)
t he seepage of contam nants had ceased or was ongoi ng.

Plaintiffs allege Defendants engaged in conduct that is
presently continuing to injure their property. Plaintiffs allege

that contam nants fromthe underground storage tanks continue to

seep into the underground water that feeds Plaintiffs' wells. As

°In some states the word "continuing" is defined or
interpreted to nmean "having continued without interpretation from
the date of discovery." See WIlson v. Mleod Gl Co., 327 N C
491, 398 S.E . 2d 586 (1990). 1In these states the cases
di stingui sh between injuries that continue w thout interpretation
and injuries that occur anew every day so as to be "recurring" or
"renewi ng" or "repeatedly occurring." 1d.; see also Kulpa v.
Stewart's Ice Cream 144 A D.2d 205, 534 N Y.S. 2d 518 (3d Dep't
1988) .
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a result, under the applicable law, the court wll apply the
continuing violation doctrine in determning when Plaintiffs

cl ai 8 accrued.

1. Statute of Limtations as Bar to C ai ns Agai nst
Def endant ESSOVI

ESSOSA transferred ownership of the Esso Tutu Station
and underground storage tanks to ESSOVI sonetinme after the
di scovery of the contami nation of the wells. ESSOVI, in its
notions to dismss Plaintiffs' amended conpl aints, assiduously
avoi ds stating the specific date of the transfer of assets.
However, ESSOVI states that the court should grant its notion to
dismss for failure to state a cl ai m because "ESSOVI did not own,
| ease or operate the Esso Tutu Station or underground storage
tanks until 1989 at the very earliest.”

PI DY Harthmans, in their response to the notion, state
t hat "ESSOVI did not because record owner of the Esso Tutu
Service Station until April 11, 1989 by virtue of a deed from
ESSOSA dated January 3, 1989." Plaintiff Four Wnds points out
that the "Certification of Resolution" of ESSOVI accepting
ESSOSA' s assets and liabilities is not dated until June 11, 1991,
notwi t hstandi ng ESSOSA's "Certificate" dated January 3, 1989
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transferring those assets. Plaintiffs argue that the facts
necessary to forma basis for ESSOVI's liability were not

avail able fromthe face of any docunents available to the public,
but were reveal ed only through di scovery, on or about Decenber
1991. ESSOVI replies that there were public docunents avail abl e
to Plaintiffs before the filing of their conplaint in March 1992
t hat established the presence of ESSOVI in connection with the
Esso Tutu Service station. ESSOVI points to the "deed from
ESSOSA dated January 3, 1989" as establishing the critical Iink.
Thus, ESSOVI suggests that the accrual date of the clainms should
be either January 3, 1989 or at the very latest April 11, 1989.
Plaintiffs argue that the clains accrued in Decenber 1991, when
t hey di scovered that ESSOVI had assumed the liabilities and
assets of ESSCOSA.

Though the question of what statute of limtation
applies is one of law to be resolved by the court, the issue of
whet her the plaintiffs exercised reasonable diligence in bringing
their clains agai nst ESSOVI presents a question of fact. As is
evidence fromthe court's recitation of the parties' contentions,
and the evidence and affidavits submtted with the notions and

responses, a material issue of fact exists as to whether the
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parties should have known in 1989 that they had a cause of action
for negligence against ESSOVI. The plaintiffs have introduced
evi dence tending to show that critical information concerning
ESSOVI's potential liability was in the hands of ESSOSA or

ESSOVI. Consequently, the question of whether the parties |acked
diligence in pursuing their clains against ESSOVI is one

appropriately reserved for trial. See Joseph, 867 F.2d at 184.

The sane reasoning applies to the question of whether the two-
year limtation period operates to bar Plaintiffs' nuisance and
strict liability clainms against ESSOVI.

As to the nuisance clains, the analysis is different,
and turns on whether the nuisance is tenporary and thus may be
abated, or whether it is permanent. Actual danage is yet to be
ascertained and Plaintiffs submt that additional discovery is
required to determ ne whether the injury is permanent. Here, the
interference with the use and enjoynent of Plaintiffs' property
continues; that is, the wells remain contam nated and closed. In
a private nuisance action alleging damage to property, this court
has held that "[a]s |ong as the disturbance of possession

continues, the statute of limtations cannot expire." Rodgers v.

| bec Housing Co., 12 V.l. 166 (1975). In Kulpa, 534 N Y.S 2d at
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520, the court explained that "[w] here, as here, a private

conti nui ng nui sance arises out of negligence and is alleged to be
recurring, the wong is not referable exclusively to the day when
the original tort was commtted.” In a water pollution action
where a private continuing nui sance was all eged, the Kul pa court,
I n determ ni ng whether the action was tine-barred, held that:

even though [the defendant] acted pronptly in

draining its tank . . . when it was notified
of a leak and in replacing all three of its
alleg[ation] in her bill of particulars that

the last test perforned on the well showed
unacceptabl e | evels of gasoline in the well
rai sed an issue of fact . . . which
required jury determ nation.
Id. at 534 N Y.S 2d at 520.

As ot her courts have expl ai ned, where the w ongful
conduct continues and the nuisance is nmaintai ned, every

conti nuance tolls the statute of limtation. See Citizen &

Sout hern Trust Co. v. Phillips Petroleum Co. 385 S.E.2d 426, 428

(Ga. App. 1989). Because the invasion to the wells continues,
and Plaintiffs have argued that the question as to whether the
damage i s permanent or tenporary is yet to be determ ned,
Plaintiffs' nuisance clains are tinely under the two-year statute
of limtations.

Finally, ESSOVI's alternative request for dism ssal for
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failure to state a claim "insofar as ESSOVI did not own, |ease
or operate the Esso Tutu station or underground storage tanks
until 1989," nust al so be denied. This ground for dism ssal also
tests the sufficiency of Plaintiffs' conplaints. In determ ning
whet her a conpl aint should be dism ssed for failure to state a
claim the court is limted to the facts as alleged in the
conplaint. The conplaint may not be dism ssed unless the court
finds, viewing all reasonable inferences in the |ight nobst
favorable to the plaintiff that the plaintiff can prove no set of
facts in support of the claimthat would entitle himto relief.

See Conley v. G bson, 355 U S. 41, 45-46, 78 S. Ct. 99, 102

(1957); Eerris v. Virgin Islands Indus. Gases, 21 V.l. 183, 186

(1987). In addition, on a notion to dism ss the court nust
accept as true all allegations in the conplaint, and nmay consi der
as part of the "conplaint" docunents relied upon by the

plaintiffs. See Chester County Interm Unit v. Pennsylvania Bl ue

Shield, 896 F.2d 808, 812 (3d Cir. 1990).

As discussed earlier, an issue of fact exists as to the
extent of ESSOVI's assunption of assets and liabilities of
ESSOSA. Accepting as true Plaintiffs' allegation that the

potential liability as to the contam nati on was known to ESSOSA,
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and that ESSOVI assuned the assets and liabilities of ESSOSA, the
court cannot conclude that the conplaints agai nst ESSOVI are

| egal ly sufficient.

2. Statute of Limtations as Bar to d ai ns Agai nst
Def endant ESSORI CO and EXXON

ESSORI CO and EXXON nove to dismss as untinely the
clains for negligence, nuisance, and strict liability set forth
in PID Hart hmans' Fourth Amended Conpl ai nt and Four W nds' Second
Amended Conpl aint, filed on or about March 2, 1992. ESSORI CO was
added as a defendant in Four Wnds' Second Anended Conpl ai nt,
filed on or about March 1, 1993. EXXON and ESSORI CO contend t hat
Plaintiffs' clainms for negligence, nuisance, and strict liability
are governed by the two-year statute of limtation, Virgin
| sl ands Code Ann. tit. 5, 8 31(5)(A), and accrued no |ater than
July 1987, when the contam nation was first discovered.

Therefore, EXXON and ESSORI CO argue that these clains, filed over
two years after the statute of limtations had run, are time-
barred.

Plaintiffs argue that the six-year statute of
limtation applies, and that even if the court were to find that

the clains are governed by a two-year limtation period, the
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di scovery rule would apply to toll the running of the statute.
Alternatively, Plaintiffs argue that because EXXON is the parent
of its wholly owned subsidiary ESSOSA, which was nanmed in the
original conplaint, and ESSORICO is the wholly owned subsidiary
of ESSCSA, the clains relate back to the filing of the first
conpl ai nt.

First, the court notes that as to Defendants' notions
to dism ss the nuisance clains in the anended conpl aints, the
anal ysis of the ESSOVI notion to disnmiss this claimapplies and
t he nui sance clains are tinely as agai nst EXXON and ESSCRI CO
Plaintiffs first argunment -- that the six-year statute of
limtations applies -- is made noot by the court's earlier
finding that the two-year statute of limtations governs these
clainms, which sound in tort.

Plaintiffs' second argunent is that the discovery rule
appl i es because it was not until the Decenber 1991 series of
depositions that they "discovered" evidence that EXXON and
ESSORI CO engaged i n conduct that woul d nmake these Defendants
directly responsible for the injury to Plaintiffs. Specifically,
Plaintiffs contend that it was through discovery that they

;earned that ESSCRI CO provided the expertise, personnel
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budgetary process, supervision, and related services to the Esso
Tutu Service Station for the design, construction, repair, and
mai nt enance of the station and its equi pnent, including the

under ground storage tanks used for storing gasoline and waste
products. As to EXXON, Plaintiffs contend that the depositions
of EXXON s officers reveal ed that EXXON, through its corporate
Envi ronnment and Safety Departnent ["E&SD'], retained control of
the environmental activities of its affiliates. EXXON, through
its departments, controlled, directed, and provided the capital
for the design, repair, and replacenment of the underground
storage tanks. According to Four Wnds, discovery reveal ed that
"Exxon dictates policy, approves or rejects budget subm ssions,
and in particular, dictates underground tank assessnent,
managenent and capital funding for replacenent.” See Four W nds'
Resp. OQpp'n EXXON's Mot. to Dism ss at 20. Because the identity
of the actor or actors whose conduct nay be responsible for the

I njury sustained nust be established before the action may Iie,
the discovery rule operates to postpone the accrual of the action
until the plaintiff learns or, through the exercise of reasonable
diligence, should have | earned the facts necessary to fully state

a claim Based upon the foregoing, the court finds that the
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clains for negligence and strict liability as agai nst EXXON and
ESSORI CO did not accrue until Plaintiffs, in the exercise of
reasonabl e diligence, should have obtained the facts essential to
their clains.

a. ESSORICO s Motion to Disnmiss Four Wnds' Second
Anended Conpl ai nt.

The question of whether Four Wnds' Second Anended
Complaint is tinmely as agai nst ESSORI CO remai ns unresol ved.
Shoul d the finder of fact fix the accrual date of the clains as
Decenber 1991, the statute of |limtations governing Four W nds'
clains for negligence, nuisance, and strict liability agai nst
ESSORICO, filed on March 1, 1993 has not yet expired.
Nevert hel ess, ESSORI CO nmaintains that the limtation period of
the clains against it ran on or before July 7, 1989. Four W nds
argues that under Fed. R Cv. P. 15(c), the anended conpl ai nt
addi ng ESSORI CO as a defendant rel ates back to the original
conplaint and to the first amended conpl aint.

In its First Arended Conplaint, Plaintiff alleged as
foll ows at Paragraph 7:

ESSOVI is a Del aware corporation and

currently owns and operates Tutu Esso having

assumed the operation from Dani el Bayard

pursuant to an agreenent for consideration on
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or about Decenber 6, 1990. ESSORI CO, upon
information and belief, is a division of
ESSOSA and desi gned and supervi sed the
construction of Tutu Esso. ESSORI CO further
suppl i ed engi neering services and

envi ronment al expertise to Tutu Esso fromthe
initial sale of the service station to
current date.

Par agraph 29 of the First Anended Conplaint alleges further:

| nvestigati on has reveal ed that substanti al
quantities of hazardous substances, wastes,
and pollutants were introduced into the
under ground storage tank at Tutu Esso which
was designed by ESSORICO to store these
substances. This tank was never nmintained
subsequent to its installation and was known,
or should have been known, to the owners and
operators of the service station to be

| eaki ng these substances into the Turpentine
Run Aqui fer.

Four Wnds argues that it nmade a m stake as to
ESSORI CO s capacity to be sued. Four Wnds states that a brief
expl anation of EXXON S corporate structure is necessary to place
Its mstake in perspective. EXXON, it is explained, operates its
busi ness through operating divisions. For exanple, EXXON
operates under the fictitious nane of Exxon Conpany | nternational
["ECI "], registered under the | aw of New Jersey. EC, an
uni ncor por at ed di vi si on of EXXON, operates and supervises the
busi ness of EXXON outside the Continental United States. Esso
Cari bbean and Central Anmerica ["ECCA"] is an EXXON division which

42



CIVIL NO 1989-224

MEMORANDUM CPI NI ON/ BROTIVAN

HARTHVAN ET AL, AND FOUR W NDS PLAZA PARTNERSHI P v. TEXACO, ET.
AL.

operates and supervises the business of EXXON in the Cari bbean
and Central America. Managenent of ECCA reports to a contact
director in ECl. Esso Central Caribbean Division ["ECCD'] is
anot her EXXON di vi si on whi ch operates and supervi ses the busi ness
of EXXON in the Central Caribbean including, but not limted to,
Puerto Rico and the United States Virgin Islands. The managenent
of ECCD reports to the nanagenent of ECCA. Four Wnds then
explains that its due diligence sources were conflicting as to
whet her ESSORI CO was operated as a nere division of EXXON or
whet her it was an EXXON subsidiary that may be sued in its own
right. |In addition, Four Wnds contends the deposition testinony
of M. C Stuart Giffith, the president of ESSORI CO added to
the obscurity of ESSORI CO s corporate status. Four Wnds submts
that during the Decenber 1991 depositions of M. Giffith, he
admtted that "ESSORICO is a wholly owned subsi diary of ESSOSA "
but denied that he had "know edge of the specifics of the
organi zati onal corporate structures.” As a result, Four W nds
admts it concluded, incorrectly, that ESSORI CO was a Divi sion,
and not a corporation that nay be sued in its own right.

Recently amended Rule 15(c), which governs the relation

back of anmendments adding parties or clainms, provides in relevant
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part:

An Amendnent of a pleading relates back to
the date of the original pleading when

(1) Relation back is permtted by the

| aw t hat provides the statute of
limtations applicable to the action, or
(2) the claimor defense asserted in

t he anended pl eadi ng arose out of the
conduct, transaction, or occurrence set
forth in the original pleading, or

(3) the amendnent changes a party or
nam ng of a party against whoma claim
is asserted if the foregoing provision
(2) is satisfied and, within the period
provided by Rule 4(j) for service of the
sumons and conplaint, the party to be

brought in by anmendnent (A)

has recei ved

such notice of the institution of the

action that the party wll

not be

prejudiced in maintaining a defense on
the nerits, and (b) knew or shoul d have
known that, but for a m stake concerning

the identity of the proper

party, the

action woul d have been brought agai nst

the party. (enphasis added).

The chief consideration in determ ning the

applicability of the equitable doctrine of

‘rel ati on back' is

prejudice to the opposing party. Each prong of the Suprene

Court's four-prong test articulated in Schiavone v. Fortune, 477

UsS 21, 106 SSCt. at 2384, 91 L. Ed. 2d 18 (1986), is satisfied.

This test, which is consistent wwth newly anended Rule 15(c),

states that an anendnent rel ates back if:
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(1) the basic claim. . . [arose] out of the
conduct set forth in the original pleading;
(2) the party to be brought in . . .
receive[d] such notice that it will not be
prejudiced in maintaining its defense; (3)
the party . . . [knew] or should have known
that but for a mstake in identity, the
action woul d have been brought against it;
and (4) the second and third requirenents .

[are] fulfilled within the prescribed
limtations period.

On the facts of this case, it is readily apparent that
the first requirenent is satisfied. As to the notice
requirenent, the facts show that (1) ESSORICO is a wholly-owned
subsi diary of ESSOSA, naned in the original conplaint; and (2) it
is alleged that one of ESSORI CO s primary corporate purposes was
the design and installation of the storage systens (for ESSOSA)
which Plaintiff asserts have failed. Besides this indication of
an "identity of interest,"® the corporation share the sane

headquarters, the same corporate officers, the sane resident

°Courts have found notice to exist when there is identity of
interests between the original defendant and the newly naned
defendant. See E. 1. dupont de Nenours v. Phillip Petroleum Co.,
621 F. Supp. 310 (Del. 1985) (finding notice requirenent
satisfied because of identity of interest between a parent and
whol | y-owned subsi diary); Seber v. Daniels Transfer Co., 618 F
Supp. 1311, 1314 (E.D. Pa. 1985); see also Sier v. A H Riise,
Inc., 19 V.I. 335 (1982); 6A Charles A. Wight and Arthur R
MIler, Federal Practice and Procedure 8§ 1499, at 143 (2d ed.
1990).
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agent in the Virgin Islands for service of process, and |ast but
by no neans | east, the corporations are represented by the sane
attorneys.

The facts show that even if the notice requirenent was
not satisfied by the filing of the original conplaint against
ESSOSA, it was satisfied by the filing of the First Amended
Complaint. It is apparent that based on paragraph 7 of Four
W nds' First Amended Conpl ai nt, ESSORI CO knew or shoul d have
known that but for a mistake in identity, it would have been
named as a party. The court has found that the First Amended
Conmpl aint was filed and served on ESSOSA within the prescribed
[imtation period.

Here, the court can divine no prejudice to ESSORI CO
It is clear that but for Four Wnds' m staken conclusion that
ESSORI CO was a nere division and not a corporation, ESSORI CO
woul d have been named as a defendant in Four Wnds' First Anended
Complaint. Early in the history of Rule 15(c), the Suprenme Court
announced that "[t]he Federal Rules reject the approach that
pl eading is a gane of skill in which one m sstep by counsel may
be decisive to the outconme and accept the principle that the

purpose of pleading is to facilitate a proper decision on the

46



CIVIL NO 1989-224

MEMORANDUM CPI NI ON/ BROTIVAN

HARTHVAN ET AL, AND FOUR W NDS PLAZA PARTNERSHI P v. TEXACO, ET.
AL.

merits." Conley v. G bson, 355 U S. 41, 48, 78 S. C. 99, 103, 2

L. Ed. 2d 80 (1957).

It is beyond doubt that the Defendant here has received
the notice that the statute of limtations is intended to afford.
| ndeed, as the court has inferred, ESSORI CO was on notice of the
facts out of which the action arose and of its potenti al
liability as a defendant since the original conplaint was fil ed
in 1989. Moreover, PID Harthmans, who concl uded correctly that
ESSORI CO coul d be sued in its own capacity, added ESSORI CO as a
defendant in their Fourth Anmended Conplaint. Certainly, ESSORI CO
cannot deny it was given notice then of its potential liability
inthis litigation. PID Harthmans' Fourth Amended Conpl ai nt
addi ng ESSORI CO as a defendant was filed in March 1992
simul taneously with Four Wnds' First Anmended Conpl ai nt t hat
m stakenly identified ESSORI CO as a division of EXXON. As our
Court of Appeals has reiterated, in opposing a Rule 15(c) notion
"the non-noving party nmust do nore than nmerely claimprejudice;
"it must show that it was unfairly di sadvantaged or deprived of
the opportunity to present facts or evidence which it woul d have

offered . . . had the anendnents been tinmely.'" Bechtel v.

Robi nson, 886 F.2d at 652 (quoting Heyl & Patterson Int'l, 663
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F.2d at 426 (citing Dakne v. Commrs of Lewes, 416 F.2d 290, 300

(3d Cir. 1969))). ESSORICO s ability to defend this action has
not been prejudiced. Therefore, the court concludes that justice
requires that Four Wnds be allowed to "freely anend"” its
conplaint to nanme ESSORI CO as a defendant.

[11. MAY EXXON BE HELD LI ABLE UNDER THE ALTER EGO VEI L
Pl ERCI NG DOCTRI NE?

EXXON al so noves for dism ssal fromthe action entirely
on the ground that Plaintiffs failed adequately to plead facts
that would allow for piercing of its corporate structure.
According to EXXON, Plaintiffs have failed to all ege exceptiona
circunstances that justify corporate veil-piercing. EXXON
contends that the court nust consider only the pleadings and not
the "vol um nous extraneous matters and argunent of plaintiffs
beyond the face of the pleadings.” Looking only to the
all egations of the conplaints, EXXON naintains that there is no
allegation (1) that the corporate structure has been used for the
purpose of commtting a fraud, or of "injustice" in the use or
formati on of the corporate structure; and (2) that the
subsidiaries are under-capitalized. As such, EXXON argues

Plaintiffs "have not and cannot make" allegations sufficient to
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denonstrate the exceptional circunstances which would require

di sregard of the separate identity of the two corporate entities.
As a general rule, a parent corporation will not be

held liable for the obligations of its subsidiary. See 1 WIIiam

Fl etcher, Cyclopedia of Corporations §8 43 [hereinafter Fletcher].

As between parent and subsidiary, there is a presunption of
separateness, and a plaintiff has a heavy burden to overcone that
presunption to establish the liability of the parent. To warrant
di sregard of corporate separateness, the plaintiff nust show nore
than that the parent owns the majority or all of the stock of the
subsidiary and nore than that the officers, directors, and
managers are identical. There nust be a show ng that the parent
I ntended to defraud or to escape liability or "that the parent
exerci sed such dom ni on over finances, policies and practices
that the controlled corporation has, so to speak, no separate
mnd, will or existence of its own and is but a conduit for its
principal."” 1d. Upon the proper show ng, however, corporate
separ at eness between parent and subsidiary nmay be di sregarded,
and the parent, the ultimate party in interest, may be |iable.
Courts have identified a veritable litany of factors,

the presence of all or a conbination of some of which tend to
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favor disregard of the corporate entity. In Anerican Bell, Inc.

v. Federation of Tel ephone Wirkers of Pennsyl vania, 736 F.2d 879,

886 (3d Cir. 1984), the Court of Appeals for the Third Crcuit
expressly endorsed the Fourth GCrcuit's list of factors. First
anong the factors to be considered is gross under-capitalization.
The ot her factors include but are not |imted to:

failure to observe corporate fornmalities,

non- paynent of dividends, the insolvency of
the debtor corporation at the tine, siphoning
of funds of the corporation by the dom nant
st ockhol der, non-functioning of other
officers or directors, absence of corporate
records, and the fact that the corporation is
nerely a facade for the operations of the
dom nant stockhol der or stockhol ders.

In Anerican Bell, the court observed that "this set of

requirenents is by no nmeans the exclusive approach to corporate
veil piercing." [d. Oher factors associated with the doctrine
of corporate veil piercing are:

the parent and the subsidiary having common
busi ness departnents; the parent and
subsidiary file consolidated financi al
statenents and tax returns; the parent caused
the incorporation f the subsidiary; the
parent pays the salaries and ot her expenses
of the subsidiary; the parent uses the
subsidiary's property as its own.

1 Fletcher, 8§ 43.
| ndeed, courts addressing the inherently factual
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question of corporate identity have anal yzed the question on an

"alter ego," "nere instrunentality,” or "agency" theory. Sone
cases anal yze the question using these terns interchangeably;
ot her courts have distingui shed the agency theory as not

requiring a show ng of fraud or inequity. See Phoenix Canada Q|

Co. v. Texaco, Inc., 842 F.2d 1466, 1477 (3d Cr. 1988); see also

Anerican Bell, 736 F.2d at 887 (citing Publicker Indus., Inc. v.

Roman Ceram cs Corp., 603 F.2d 1065, 1070 (3d Cr. 1979)); Japan

Petrol eum Co. (Nigeria) Ltd. v. Ashland G|, 456 F. Supp. 831,

839 (D. Del. 1978) (quoting Pacific Can Co. v. Hewes, 95 F.2d 42

(9th GCr. 1938)).

The cases show that no one fact is talismanic; that is,
no one fact will render a parent |liable for the actions of its
subsidiary. Neither nust all the above identified factors be

present. |In Anderson v. Lorch-Schierning, 20 V.I. 200 (1983),

upon which Plaintiffs rely and whi ch EXXON descri bes as bei ng

| ess than a "beacon of clarity,”" this court allowed for the
piercing of the corporate veil on a showng that (1) the
corporation was fornmed solely to receive one piece of property;
(2) the subsidiary sold no stock and engaged in no corporate

activity; and (3) certain corporate formalities were disregarded.
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In their conplaints and responses, Plaintiffs allege
that, as between EXXON and its subsidiaries, there is a failure
to observe corporate formalities, that the subsidiaries operate
as divisions or departnents of EXXQN, and that with respect to
environnental policies and progranms, the subsidiaries act as
ext ensi ons of EXXON because EXXON, through its operating
di vi sions, "establishes safety and environnmental control
standards . . . approve mmjor capital expenditures for
environnental progranms . . . including, but not limted to, the
repl acenent, retrofitting, or relining of underground storage
tanks for gasoline products and ot her hazardous substances,
wast es, pollutants, contam nants, and materials."” Four W nds'
First Am Conpl. 17 8, 9; PID Harthmans' Fourth Am Conpl. { 23.
In sum Plaintiffs allege that with respect to the environnental
and safety progranms, the corporations acted with disregard of
their corporate separateness. Fromthe totality of their
all egations, Plaintiffs appear to proceed on an agency theory of
parent liability.

The court agrees with EXXON that Plaintiffs have failed
to present sufficient facts to warrant disregard of the principle

of corporate separateness. However, on this record, the court
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cannot conclude, as did EXXON, that Plaintiffs "cannot nmke

all egations sufficient to denonstrate the exceptiona

circunstances” for corporate veil piercing. Fed. R Cv. P

12(b)(6) provides that if:

on a notion to dismss for failure of the

pl eading to state a claimupon which relief
can be granted, nmatters outside of the

pl eading are presented to and not excl uded by
the court, the notion shall be treated as one
for summary judgnent and di sposed of as
provided in Rule 56, and all parties shall be
gi ven reasonabl e opportunity to present al
materi al s made pertinent to such a notion by
Rul e 56.

Earlier, the court acknow edged that the "question of
corporate identity is one of fact; and each case [nust] be
determ ned according to its own circunstances." 1 Fletcher § 43.
Plaintiffs have presented sone evidence tending to justify a

finding of parental liability,” but insufficient to satisfy their

'EXXON argues that because it failed to present documents
pertinent to its notion, the court may not consi der docunents
outside the conplaint. This argunment overl ooks the rul e that
permts courts to treat as a part of the conplaint docunments
relied upon by a plaintiff in its conplaint. See Chester County
Interm Unit. v. Pennsylvania Blue Shield, 896 F.2d 808, 812 (3d
Cir. 1990). Thus, the docunents attached to Plaintiffs
responses were considered for the purpose of determ ni ng whet her
Plaintiffs have stated a cause of action that, if proved, would
entitle themto relief. See Conley v. G bson, 355 U S. 41, 45-46
(1957).
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heavy burden of proof. Though it m ght be doubtful whether
Plaintiffs will ultimately prevail on the nerits of their clains
agai nst EXXON, it does not appear beyond a doubt that they can
prove no set of facts in support of their clainms. Accordingly,
Exxon's notions to dism ss the conplaints are denied. Plaintiffs
will be allowed tinme to engage in the necessary discovery to
suppl ement their pleadings, and EXXON wi || be given the
opportunity to renew its argunment on a notion for sumrary

j udgnent .

V. TEXACO, INC. 's MOTIONS TO DI SM SS FOR LACK OF
PERSONAL JURI SDI CTl ON

Texaco, Inc. noves under Fed. R GCv. P. 12(b)(2) for
di smissal of the PID/Harthmans' Conplaint® and of L'Henri's
cross-claim Texaco alleges that the court |acks personal
jurisdiction over it, contending that the conplaint and cross-
claimfail to show that Texaco's activity in the jurisdiction is
sufficiently continuous and substantial to neet due process
requi renents. Texaco contends that it has no enpl oyees,

mai ntai ns no offices, sells no products, and derives no revenue

8The Texaco Def endants have settled with Plaintiff Four
W nds.
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fromactivities wthin the Virgin Islands. Texaco argues that
because it is without contacts, |et alone "continuous or
substantial" contacts, within the Virgin Islands, it |acks the
requisite forumrel ated contacts so as to be "present” within the
jurisdiction.

Mor eover, Texaco contends that PID/ Harthmans' and
L'Henri's attenpts to inpute the jurisdictional contacts to the
forumof its indirect subsidiary, Texaco Cari bbean, Inc. ["Texaco

Cari bbean"] nmust fail. Relying on Keeton v. Hustler Magazine,

Inc., 465 U.S. 770, 778 (1984), and Southmark Corp. v. Life

| nvestors, Inc., 851 F.2d 763, 773 (5th Cr. 1988), Texaco argues

that a parent corporation's contacts with the forum nust be
i ndependent |y exam ned because the subsidiary's presence in the
forumis not to be inputed automatically to the parent.

Texaco argues that its presence in the Virgin |Islands
is difficult to anal yze because it is non-existent. Texaco
submts that Texaco, Inc., a Delaware corporation with its
headquarters in Wite Plains, New York, is a holding conpany.
Texaco admts it holds commobn stock of manufacturing conpanies
such as Texaco Refining and Marketing, Inc., ["Texaco Refining"].

Texaco Refining, which is headquartered in Houston, Texas, owns
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"vast manufacturing assets" and stock of certain other holding
and manufacturing conpanies. One of the conpani es owned by
Texaco Refining is Texaco Overseas Holding, Inc. ["Texaco
Overseas"], another Del aware corporation, which in turn holds the
stock of Texaco Caribbean, Inc. Texaco Caribbean is an operating
conpany licensed to do business in the Virgin Islands and is
doi ng business in the Virgin Islands.

Texaco al l eges that, in contrast to Texaco Cari bbean,
it does not operate in the Virgin Islands. Through its affiant,
M. Koch, Texaco avers that, as a holding conpany, it puts no
product in the stream of comrerce which would reach the Virgin
I slands; it collects no revenues in the Virgin Islands; and it
does not derive revenues fromany sales or agents in the Virgin
| sl ands.

The pl eadings allege that Texaco is at the top of a
vertically integrated corporate structure and is the parent of
its wholly owned subsidiary, Texaco Overseas, which in turnis
t he parent of the wholly-owned subsidiary, Texaco Cari bbean. It
is further alleged that Texaco controls the activities of its
subsi di ary, Texaco Cari bbean.

The non-novants argue that Texaco represented to the
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Securities and Exchange Comm ssion ["SEC'] in the Form 10-k it
filed with that office for the fiscal year Decenber 31, 1988 that
its subsidiary conpanies "represent a vertically integrated
enterprise engaged in world-w de exploration for the production,
transportation, refining, and marketing of . . . petrol eum
products."” Texaco Form 10-k at 1, L'Henri Ex. 3. The parties
poi nt out that Texaco further states in this docunent that it
"owns, |eases, or has interests in extensive production,
manuf act uring, marketing, transportation and other facilities

t hroughout the world." L'Henri Ex. 3 at 2.

The non-nobvants point to Texaco's 1988 Annual Report, i
which it states that "Texaco is the nunber one retail marketer in
t he Cari bbean, commandi ng a 25% share of the market." They al so
bring to the court's attention Texaco's boast in its annual
report that "as the leading integrated oil conpany . . . [it
provi des] "opportunities to build increnmental nmargins at every
step in the chain -- fromexploration to the punp.” L'Henri EX.
4. The non-novants contend that the 1988 Annual Report addresses
Texaco's worl d-wi de marketing strategy as a policy inplenented
fromthe top. L'Henri notes specifically that at page 3, the

Annual Report discusses the "System 2000 stations,"” which
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st andar di zed t he appearances of all Texaco Stations, and which
was i ntroduced by Texaco to revol utionize "our world-w de retai
mar keting program"™ Respondents argue that the integrated
networ k appears to include corporate responsibility for
envi ronnental regul ation and control with respect to "the
production, storage, and sale of gasoline at all levels of its
i ntegrated network" of conpanies. See L'Henri's Resp. to
Texaco's Mot. to Dismiss at 5.

The non-novants cl ai mthe evidence shows that Texaco
controls the environnental policies of Texaco Caribbean through a
di vi si on of Texaco known as Texaco Latin Anmerical/ West Africa
["Texaco La/Wa"]. L'Henri Ex. 5, Dep. of Kenneth Etheridge,
Manager of Operations of Texaco La/WA. The parties also
I ntroduce evidence tending to show that Texaco naintains
addi tional control over its subsidiaries and Texaco service
stations under its Preventative Mintenance Prograns. L' Henri
Ex. 6.

Finally, non-novants urge the court to take judicial
notice of the fact that Texaco's subsidiaries use trademarks of
Texaco and that Texaco benefits directly fromthis marketing and

advertising strategy. They point out that all Texaco stations
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nmust bear the famliar and identifiable "Texaco Star."

The resolution of a notion to dismss for |ack of
personal jurisdiction is dependent on factual issues outside the
pl eadings. The plaintiff, as the party asserting personal
jurisdiction, has the burden of establishing it. 2A James W

Moore et al., Moore's Federal Practice § 2-2 (2d ed. 1993). This

burden of proof cannot be net by the allegations of the pleadings
alone; rather, the plaintiff is required to establish facts
supporting the court's jurisdiction through affidavits and the

I ntroduction of other conpetent evidence. See Tine Share

Vacation v. Atlantic Resorts, Ltd., 735 F.2d 61 (3d Cir. 1984).

The plaintiff need only make a prima facie show ng that
jurisdiction exists to survive the notion to dismss. At this
stage, all allegations of jurisdictional facts are considered in
a light nost favorable to an assertion of in personam
jurisdiction. However, this presunption may be overcone at trial
or upon a hearing on the notion.

Wien a federal court sits in diversity, its exercise of
personal jurisdiction over a non-resident defendant pursuant to
Fed. R CGv. P. 4(e) nust conport with the |long-arm statute of

the forumand with the Due Process cl ause of the Fourteenth
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Amendnent, which requires that the defendant have certain

"m ni num contacts” with the forum | nternati onal Shoe Co. V.

Washi ngton, 326 U.S. 310 (1945).° It is Plaintiffs' and Cross-
claimant's burden to establish by a preponderance of the evidence
that the long arm statute has been satisfied and that m ni num

contacts exi st. Patterson By Patterson v. F.B.1., 893 F.2d 595,

604 (3d Gr. 1989), cert. denied, 111 S. . 48 (1990).

Plaintiffs and Cross-clai mant argue that the court nay assert
jurisdiction under two theories: (1) the court has personal
jurisdiction over Texaco, Inc. under any section of the Virgin
I sl ands long armstatute, Virgin Islands Code Ann. tit. 5, 8§
4903; and (2) Texaco is in fact "present” in the Virgin Islands
by virtue of an agency and/or corporate-parent relationship with
Texaco Cari bbean.

Texaco nmakes two principal argunents against its
anenability to the jurisdiction of this court. First, citing

Sout hnark Corp. v. Life Investors, Inc., 851 F.2d 763, 774 n. 18

(5th Gr. 1988), Texaco argues that "[s]o long as a parent and

There is some uncertainty as to whether the reach of the
Virgin Islands long armstatute is co-extensive with the Due
Process clause. See Carty v. Beech Aircraft Corp., 679 F.2d
1051, 1059 (3d Cr. 1982); Dennie v. University of Pittsburgh,
589 F. Supp. 348, 353 (D.V.I. 1984).
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subsidiary maintain separate the distinct corporate entities, the
presence of one in a forummay not be attributed to the other."
The affidavits filed in support of Texaco's notion aver that
Texaco and Texaco Cari bbean are two separate and di stinct
entities, which nmaintain separate books and are managed by
separate, non-overl appi ng boards of directors. Though Texaco
concedes that its "indirect subsidiary," Texaco Caribbean, is
"present” and doing business in the Virgin |Islands, Texaco

mai ntai ns that the presence or "activities" of the subsidiary
cannot fairly be inputed to the parent.

Texaco avers that it has no enpl oyees, maintains no
of fices, sells no products, and derives no revenues from
activities within the Virgin Islands. Texaco anal ogi zes the
clainms alleged in this action to the "failure to warn" cl ains

alleged in Carty v. Beech Aircraft, 679 F.2d 1051, 1061 (3d Cr

1982), and argues that since, |ike the non-resident defendants in
Carty, it has "not avail[ed] itself of the privilege of

conducting activity wwthin the forum" there are no connections
for an assertion of jurisdiction.
Texaco's analogy to Carty is extrenely attenuated.

Unlike the case at bar, in Carty there was no tortious injury in
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the territory and the jurisdictional issue involved an isol ated
i ncident, the crash of an airplane outside of the Virgin Islands
that resulted in the deaths of a nunber of passengers who did not
live in the Virgin Islands. In addition, in Carty the defendants
did not have a subsidiary "present” and "doi ng business"” in the
forum as in this case. Carty analyzes, generally, the various
sections of the Virgin Islands long armstatute applicable in
this action and is authority for the general principles announced
in that case. However, the facts of Carty are clearly
di stingui shable, and its holding was limted specifically to
those special facts. See Carty, 679 F.2d at 1061 n. 12.

The Virgin Islands long armstatute provides in part:

(a) A court nay exercise persona

jurisdiction over a person who acts directly

or by an agent, as to a claimfor relief

arising fromthe person's

(1) transacting any business in this
territory;

(2) contracting to supply services or things
inthis territory;

(3) causing tortious injury by an act or
omssion in this territory;

(4) causing tortious injury in this
territory by an act or om ssion outside this
territory if he regularly does or solicits
busi ness, or engages in any ot her persistent
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course of conduct, or derives substanti al

revenue from goods used or consuned or

services rendered, in this territory

Both PID/Harthmans and L' Henri argue that any one of
the provisions of the long-armstatute is sufficient to confer
jurisdiction over Texaco. However, they have confined their
argunents to subdivision (a)(4). Under subdivision (a)(4), a
non-resi dent defendant is subject to jurisdiction in the
territory if the plaintiff can show that the defendant: (1)
caused tortious injury in the territory and that he (a) regularly
does or solicits business, (b) engages in any other persistent
course of conduct, or (c) derives substantial revenue from goods
consuned or services rendered in the territory.

As to the first elenment, there is no doubt that actual
injury has occurred in the territory. PID Harthmans' underground
wel | s have becone contam nated, allegedly as a result of the
| eaki ng of toxic substances from underground storage tanks
bel onging to, installed, and maintai ned by Texaco. Plaintiffs
contend their clainms arise out of the direct or indirect actions
and/ or om ssions of Texaco in the Virgin Islands and outside of
the Virgin Islands. Thus it is clear that the first elenent for

the assertion of jurisdiction under subdivision (a)(4) is net.

63



CIVIL NO 1989-224

MEMORANDUM CPI NI ON/ BROTIVAN

HARTHVAN ET AL, AND FOUR W NDS PLAZA PARTNERSHI P v. TEXACO, ET.
AL.

As to the other elenments of this ground for
jurisdiction, the statute reads in this disjunctive. Plainly,
establ i shing one of these remaining el enents, by a preponderance
of the evidence, is sufficient to nake a prim facie show ng of
jurisdiction. However, where there is evidence of several of
these requirenents, but the evidence as to one elenent is |ess
t han overwhel m ng, our court of appeals has stated that the
evi dence of several of these factors "may be sufficient
curmul atively to establish a jurisdictional presence, even though

no single element would suffice.” Hendrickson v. Reg O Co., 657

F.2d 9, 12 (3d Cr. 1981).

To prove jurisdiction, Plaintiffs submtted affidavits
and ot her docunents from which the court could concl ude that
Texaco is "transacting"” or "doing business" in the forum both
directly and indirectly. The deposition testinony of Texaco's
representative, Etheridge, and other docunents -- for exanple,
excerpts from Texaco's Preventive M ntenance nanual for Service
Station Equi pnent and Facilities -- tend to show that Texaco does
busi ness directly in the forum According to Etheridge, who is
t he Manager of Operations of Texaco La/W, a division of Texaco,

Texaco La/Wa "has oversight over various Texaco subsidiaries”
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with respect to "marketing, service station design, standards of
appearance,” "oil spill response,” and Texaco's "underground
storage tank replacenment program™ L'Henri Ex. 7. Such
"oversight" activities, according to Etheridge, include trips to
"overseas subsidiaries |ocations for inspection and reviews."

Et heridge also testified that "oversight" extended to the "retai
service stations.” Further, the representations of Texaco in the
Form 10-K and the 1988 Annual Report totally contradicts the

claimthat Texaco sells no product in and derives no revenue from

the forum?®

"Texaco's claimthat it "puts no product into the stream of
commer ce which could reach the Virgin Islands” is based on its
view of itself as a holding conpany. Texaco is not a conpany
that sinply holds controlling interests in various of
subsidiaries. Savin Corp. v. Heritage Copy Prods., Inc., 661 F
Supp. 463, 471 (M D. Pa. 1987) (holding that activities of
subsidiary conferring in personamjurisdiction not attributed to
parent conpany who was "in the business of investnent through the
acquisition of interests in a variety of conpanies.").

The excerpts of Texaco's Form 10-K and 1988 Annual
Report show that Texaco nerges its business purpose with that of
Its subsidiaries. The policy prograns instituted by Texaco that
demand conpliance by its subsidiaries denonstrate this unity of
purpose. The subsidiaries are, as one court remarked, doing what
the parent woul d otherw se have to do for itself. See Bullova
Watch Co. v. K Hattori & Co., 508 F. Supp. 1322, 1342 (E.D.N.Y.
1981) ("There are undoubtedly special reasons the defendant has
chosen to operate . . . by neans of incorporated subsidiaries.
But these subsidiaries alnost by definition are doing for their
parent what their parent would otherw se have to do on its own.
The question to ask is . . . whether in the truest sense, the
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Reviewi ng the various interpretations given the phrase
"transacti ng business" or "doing business" by other courts, this
court recogni zed "that at the outer |imts of the due process

clause,” "a single act” may constitute the "transacting"” of

busi ness within the nmeaning of section 4903(a)(1). Godfrey v.

Int'l Mving Consultants, Inc., 18 V.I. 60, 67 (1980).

Consi dered cunul atively, solicitation of business in the form of
sendi ng cat al ogues, price lists, and bulletins, and supplying
techni cal advice by tel ephone on the servicing of equipnent in
use in the Virgin Islands, provide a sufficient nexus for the
court's assertion of jurisdiction over a non-resident defendant.

Hendri ckson v. Reg O Co., 657 F.2d 9, 12 (3d Cr. 1981). The

"personal and direct nature" of the overall solicitation in

Hendri ckson was highly significant. Likew se, the special nature
of Texaco's assistance, geared as it is to a unified corporate
purpose, is equally significant. Texaco did nore than provide
techni cal assistance; it marketed and sold its special services

to gain a greater share of the gasoline consum ng public in the

subsi di ari es' presence substitutes for the parent." See also
Gal | agher v. Mazda Motor of Am, Inc., 781 F. Supp. 1079, 1085
(E.D. Pa. 1992). In these circunstances, assertion of personal

jurisdiction over the parent have been found proper.
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Virgin Islands. It engaged in a course of conduct of overseeing
and inplenenting its policy prograns with respect to both
mar keti ng and environnental control.

There is little doubt that Texaco has "acted" or
"transacted" business directly in the Territory. There can be no
doubt of the continuing nature of Texaco La/Wa's activities, and
therefore Texaco's activities, in the forum since they are to
oversee and nmandate inplenentation and conpliance with Texaco's
policy progranms by the retail stations that, for all intents and
pur poses, are here to stay. Resolving all doubts as to the
i nferences of the evidence in a light nost favorable to the non-
novants, the court concludes that there is nore than adequate
evi dence of Texaco's business efforts in the Territory.

Whet her the assertion of jurisdiction satisfies the
requi renents of due process is dependent on a finding that the
activities constituting "mninmum contacts” with the forumare
sufficient "so that maintenance of the suit would not offend

notions of fair play and justice."” |International Shoe Co. V.

Washi ngton, 326 U. S. 310, 316, 66 S. C. 164, 158, 90 L. Ed. 95
(1945). The exercise of jurisdictionis fair if "the defendant's

conduct and connection with the forumstate [are] such that it
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shoul d reasonably anticipate being haled into court there."

Wrl d-Wde Vol kswagen Corp. v. Wodson, 444 U.S. 286, 297-298,

100 S. C. 559, 567, 62 L.Ed. 2d 490 (1980).

The court is convinced Texaco should have foreseen the
possibility of being sued in the Territory. O overwhel m ng
significance in this case is Texaco's undertaking the
responsibility for establishing environnental standards and
control for its subsidiaries and the retail stations adverti sing
the Texaco insignia. Texaco through its sub-division, Texaco
La/Wa, opted to control the installation and replacenent of the
under ground storage tanks throughout its integrated corporate
systemand in the Territory. The instant litigation arose from
environnmental contam nation to an aquifer, due in part to |eaking
underground storage tanks. As the entity controlling the
i nstall ati on, maintenance, and repl acenent of these tanks, Texaco
shoul d have foreseen the possibility of being sued in a forum
where the tanks were being used.

In addition, as Plaintiffs and Cross-clai mants so
strenuously argue, there is a sufficient evidentiary basis to
i mpute the jurisdictional contacts of the subsidiary to the

corporate parent Texaco. See supra note 11. In its Annual
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Report, Texaco notices litigation pending against its
subsidiaries. This fact convinces this court that the parent
Texaco undoubtedly receives notice of papers served on its
subsi di ari es engaged in carrying out the functions so integral
and vital to its success as "the leading integrated oil conpany."
Consequently, inputing the jurisdictional contacts of the
subsidiary is proper and the requirenents of due process are

clearly satisfied. See Gallagher v. Mazda Mtors of Am, 781 F

Supp. 1079, 1083-1085 (E.D. Pa. 1992) (identifying cases).
Accordingly, Texaco's notions to dism ss the conplaint of
Pl DY Hart hmans and the cross-claimof L' Henri are denied.

V. STRICT LIABILITY

Count 1V of the Fourth Amended Conpl aint and Count VI
of the First Anended Conpl aint both state clains based on strict
liability. Defendants have noved for dism ssal of the strict
liability counts, arguing that Plaintiffs have failed to state a
cl ai mupon which relief can be granted because the "nere
owner shi p” of a service station is not the type of "ultra-
hazardous" activity for which Defendants may be held strictly
Iiable. Defendants contend that Plaintiffs failed adequately to

pl ead that the operation and ownership of a service station is
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exerci se of reasonable care, and that Plaintiffs have failed to
denonstrate the activity is other than a matter of commobn usage.
Plaintiffs allege in their strict liability counts that
Def endant s nai nt ai ned under ground st orage tanks of petrol eum and
petrol eum waste, highly volatile and toxic substances which are

abnormal | y dangerous, in a residential area, near water wells

supplying the public with fresh water for human consunpti on

constituted a non-natural use of the prenm ses and an "abnormally

dangerous activity." See First Am Conpl. {1 80-85; Fourth Am

Compl . 91 72-73. Plaintiffs argue that what is inherently
dangerous is not the nere ownership and/or operation of the
service station but the storage of gasoline and toxic substances
i n underground storage tanks | ocated near a residential area,
underground water wells, and an aquifer from which thousands of
Virgin Islanders obtain their water supply.

Strict or absolute liability is the concept of inposing
liability for danmage without regard to fault. Sone scholars view
the inposition of strict liability as a question of risk

distribution. See 3 Harper et al., The Law of Torts, § 14.3 at

196 (citing, anong others, Quido Cal abresi, Sonme Thoughts on Ri sk

Distribution in the Law of Torts, 70 Yale L.J. 499, 544-545
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(1961)).%" Ohers see the doctrine as enbodying the principal of
law "that if a man takes a risk, which he ought not to take

w t hout al so taking upon his shoul ders the consequence of that
ri sk, he shall pay for danmages that ensues." 3 Harper et al.

supra, 8 14.4 at 212 (quoting Stallybras, Dangerous Things and

the Non-Natural User of Land, 3 Canbridge L.J. 376, 387 (1929)).

In this case, the conplaints allege that Defendants
al | oned danger ous substances and toxic waste, including gasoline

and petrol eum by-products brought onto and nai ntai ned under their

1 When negligence is the sole basis for recovery of

damages caused by the conduct of dangerous activities, it nust
necessarily be that in sone cases innocent victins will go
unconpensated. The individualistic philosophy of |aissez-faire
sanctions this result on the theory that a person should not be
held liable, no matter how i nnocent the victim if he has done no
"wong." On the other hand, it is urged that the question is not
one of "right or wong" but one of who can best bear the |oss --
the person utilizing the exceptionally hazardous equi pnment or
facility or the victim The devel opnment of industry and business
saw the rise of |aissez-faire as the dom nant econom ¢ phil osophy
and fault as the domnant principle of liability for the
casualties of enterprise, each being a ramfication in its sphere
of the individualismof the age. Fault is still no doubt the
domnant principle of liability. There is a grow ng belief,
however, that in this nechanical age the victins of accidents
can, as a class, ill afford to bear the loss; that the social
consequences of unconpensated | oss are of far greater inportance
than the anount of the loss itself; and that better results wll
come fromdistributing such | osses anong all the beneficiaries of
t he nechani cal process than by letting conpensation turn on an
inquiry into fault.
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control on their land, to escape and damage the aquifer that
supplies water to Plaintiffs' wells. Plaintiffs argue that it is
t he mai nt enance or storage of the by-products and other toxic

chem cals incident to Defendants' activities above an aquifer

t hat makes the conduct ultra-hazardous. Thus, while it is true
as Defendants contend, that "nere ownership or operation" of a
service station nornmally does not constitute an activity upon
which strict liability may be inposed, Plaintiffs are correct
when they argue that the question is whether this storage of
gasoline and toxic waste involved an appreciable risk of causing
serious harmthat could not be elimnated, regardl ess of the
degree of care Defendants undert ook.

Pl Y Har t hmans suggest that the court approach the
guestion as one invol ving conduct as enbraced by "the rul e of

Rylands v. Fletcher, or liability for the collection in dangerous

quantities substances not naturally on the land." See 3 Harper
et al., supra, 8 14.1 at 184. Wether this is the better view
need not be determ ned because all the parties agree that the

i ssue is governed by sections 519 and 520 of the Restatenent

(Second) of Torts, which recogni zes the Rylands v. Fletcher

principl e.
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consi der i

danger ous:

Section 519 states the general principle as foll ows:

(1) One who carries on an abnormally
dangerous activity is subject to liability
for harmto the person, land or chattels of
another resulting fromthe activity, although
he has exercised the utnost care to prevent

t he harm

(2) This strict liability is limted to the

kind of harm the possibility of which nmakes

the activity abnormally dangerous.

Section 520 lists six (6) factors which a court nust

n determ ning whether an activity is abnornally

(a) existence of high degree of risk of sone
harmto the person, land or chattels of

ot hers;
(b) likelihood that the harmthat results
fromit will be great

(c) inability to elimnate the risk by the
exerci se of reasonabl e care;

(d) extent to which the activity is not a
matter of common usage;

(e) inappropriateness of the activity to the
pl ace where it is carried on; and

(f) extent to which its value to the
community is outweighed by its dangerous
attri butes.

Factors (a) and (b) nust be assessed by reference to

the general principle stated in section 591. Professor Prosser
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states that an activity can be ultra-hazardous for two reasons:

First because al though harmfroma m shap may
not be very serious, and the social utility
of the conduct may outwei gh the danger, a

m shap resulting in sone harmto the
plaintiff is very likely to occur; second,
because the activity involves an appreciable
chance of causing serious injury. (enphasis
added) .

Def endants concede that their storage tanks held

chem cal s, waste, and ot her by-products that were both highly

toxic and inflammabl e, nmaking the risk of harmgreat. Sone risks

may be reduced by due care to a point where the |ikelihood of
harmis no | onger great. Plaintiffs contend, however, that the
activity becones abnornal |y dangerous because the storage druns
or tanks are | ocated and nai ntai ned "atop the Turpentine Run
Basin Aquifer, which is the nost productive aquifer on St.
Thomas, . . . with nunerous wells in the [aquifer] collectively .

permtted to draw up to 1 mllion gallons per day fromthe
aquifer" for distribution to the general pubic.

Def endants rely on Arlington Forest Association v.

Exxon Corp., 774 F. Supp. 387 (E.D. Va. 1991), for the contrary

conclusion. There, the district court purporting to apply the
six factors stated in section 520 under Virginia Law, denied
recovery under strict liability for damage resulting fromthe
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seepage of gasoline fromunderground gasoline tanks. The
Arlington court reasoned that:
Mai nt ai ned, nonitored, and used wth due
care, underground gasoline storage tanks
present virtually no risk of injury from
seepage of their contents. They are not
abnormal | y dangerous. Sound tanks, tinely
repl acenent of inpaired tanks, nodern
corrosion control techni ques, and adequate
testing for | eakage can elimnate all but a
tolerably small anpbunt of risk.
774 F. Supp. at 390. This court does not agree. Today, though
"fault remains the dom nant principle of liability for the

casualties of enterprise," the protection of rapidly dimnishing
and irrepl aceabl e natural resources (the environnent), as opposed
to protection of devel oping industry and enbryoni ¢ busi nesses, is
of current public concern, not the "individualismof the age."
See supra note 8. Society's problemw th the disposal and
storage of toxic substances is well docunented, and this court is
aware of no "fail safe" solution. Depending on the locality,
measures may be taken which woul d reduce the frequency of harm
but such neasures would not, as the Arlington court intimted,
elimnate the risk of great harm

A conclusion contrary to that expressed in Arlington

was reached by the court in Branch v. Western Petroleum Inc.,
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657 P.2d 267 (Utah 1982). There, the Utah Suprenme Court affirnmed
an award of damages on the basis of strict liability for the
pollution of the Plaintiffs' water wells. |In Branch, the court
found it persuasive that all but seven jurisdictions had accepted

the rule of Rylands v. Fletcher and that "[s]everal cases on

conparabl e facts have applied strict liability due to the
abnormal danger of polluting activity." Branch, 657 P.2d at 274
(collecting cases). It reasoned "that the common | aw rul es of
tort liability in pollution cases should be in conformty wth
the public policy of [the] state as declared by the legislature.™

ld. at 275 (citing Atlas Chem Indus., Inc. v. Anderson, 514

S.W2d 309 (1974), aff'd, 524 S.wW2d 681 (Tex. Ct. App. 1975)).

It may well be, as Defendants contend, that operation
and ownership of service stations is a matter of comon usage and
that it is not unusual today to find service stations in
residential areas. But where, as here, the risk of seepage is
contam nation of the area's precious and |limted water supply,
| ocating the storage tanks above the aquifer created an
abnormal | y dangerous and i nappropriate use of the | and.

The Restatenent, in coment f, notes that consideration

of these factors is to be undertaken with an awareness that they
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are interrelated and "that it is not possible to reduce
abnormal | y dangerous activities to any definition." I|ndeed,

I n determ ni ng whether the danger is

abnormal, the factors listed in Clause (a) to

(f) of this section are all to be consi dered,

and all are of inportance. Any one of them

is not necessarily sufficient of itself in a

particul ar case, and ordinarily several of

themw ||l be required for strict liability.

On the other hand, it is not necessary that

each of them be present, especially if others

wei gh heavi ly.
In this case, several of these factors are present: (1) there is
a "high risk of sone harm’ frompollution to the wells; (2) the
“likelihood of harnmt of toxic substances contam nating the
aquifer is great. Mreover, although the frequency of occurrence
of this risk may be reduced by reasonable care, the risk cannot
be elimnated. As such, the activity is clearly inappropriate to
where it is maintained. Mreover, the community's interest in a
cl ean water supply far outweighs the benefits of the service
stations to the community. Indeed, the interest in "clean water"
is protected by the Virgin Islands Legislature. See Virgin
| sl ands Code Ann. tit. 19, 88 1551-1564 (Solid and Hazardous
Wast e Managenent Act); 1d. tit. 12, § 181 (Water Pol |l ution
Control Act).

There is no Virgin Islands precedent addressing the
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question of liability for pollution of underground water. The
court is persuaded that the rule of strict liability applies to
the facts of this case. Accordingly, the notions to dism ss the

strict liability counts of the conplaint are denied.

VI. MOTION TO DI SM SS FOUR WNDS' CLAI M UNDER CERCLA

EXXON argues that Four Wnds' claimunder CERCLA, in
Count VIl of the First Amended Conplaint, fails to state a claim
agai nst EXXON for which relief nay be granted because the
conplaint fails to allege that EXXON was either an "owner or an
operator" as defined by the Act. CERCLA inposes liability on
"owners and operators” of any facility for the disposal of
hazardous substances or waste. |If a party is a covered "person"
under CERCLA, liability is strict. Specifically, 42 US. C 8§
9601(20) (A) defines "owner or operator" to include "any person

who owned, operated, or otherwi se controlled activities at such

facility." (enphasis added). Expressly excluded are persons
"who, w thout participating in the managenent of a .

facility, hold[] indicia of ownership primarily to protect [a]
security interest inthe . . . facility." 42 U S C § 9601
(20)(A). So as not to frustrate the statute's renedi al goal s,

the provisions of CERCLA are construed liberally. United States
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v. Kayser-Roth Corp., 910 F.2d 24 (1st Cr. 1990) (citations

omtted).

A reasonabl e construction of this provision leads to
the conclusion that if it can be shown that a person possessing
an "indicia of ownership” of a facility participates in the
managenent of the facility or otherwise controls activities at
the facility, that person can be liable for clean-up costs under
CERCLA. Four Wnds in its First Anended Conplaint alleges that
EXXON controlled its subsidiaries' environnental policies and
actively participated in the subsidiaries' handling, storage, and
di sposal of hazardous waste. See First Am Conpl. T 8-9, 23.
Accepting the allegations of the conplaint as true, it appears
that EXXON nay be |iable under CERCLA.

Q her courts have interpreted this provision to inpose
"operator” liability under CERCLA on parent corporations. 1In

Kayser-Roth the First Grcuit Court of Appeals affirnmed the

district court holding that a parent corporation's pervasive
control over the activities of a subsidiary warranted direct
inposition of liability as an "operator." The court noted that,
i ke here, the control of Kayser, the parent corporation,

extended to "environnental matters including the approval of the
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installation of the cleaning systens that used the TCE." Kayser-
Roth, 910 F.2d at 27

This court is not persuaded by EXXON s contention that
"nowhere does CERCLA identify 'parent corporations as 'owners' or
‘operators' who are liable for the actions of their

subsidiaries.” EXXON cites Joslyn Manufacturing Co. v. T.L.

Janes Co., 893 F.2d 80 (5th G r. 1990), cert. denied, 111 S. C

1017 (1991), which holds that parent corporations are not |iable
under CERCLA for the activities of their subsidiaries, as
authority for its assertion.

The opposite assertion is also true, for nowhere is
there an indication that "parent corporations” are excluded from
liability under CERCLA. In addition, the court agrees w th Four
Wnds that EXXON s reliance on Joslyn is msplaced, for it is
obvious that the holding in Joslyn nust be [imted to its facts.
In Joslyn, the court found that there was no participation by the
parent in the activities of its subsidiaries. Mreover, Joslyn

was di stingui shed by the Kayser-Roth court as "being concern|ed]

primarily with owner rather than operator liability." Kayser-
Rot h, 910 F.2d at 27

Based on the foregoing, it cannot be said that there is
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no liability under CERCLA for a "parent corporation"” for the
activities of its subsidiaries. |Indeed, this court follows other
courts, including a district court in this jurisdiction, in

rejecting this argunent. See Kayser-Roth, 910 F.2d at 27; United

States v. Nicolet, Inc., 712 F. Supp. 1193, 1203 (E.D. Pa. 1989)

(citing cases concurring in the conclusion that "the exenption
fromliability [found in Section 101(20) of CERCLA, 42 U S.C. 8§
960(20)] gives rise to an inference that an individual who owns
stock in a corporation and who actively participates inits
managenent can be held liable for clean-up costs incurred as a
result of inproper disposal by the corporation.). Accordingly,
EXXON's notion to dism ss the CERCLA claimis denied.

VI1. CLAIM UNDER THE VIRG N | SLANDS SOLI D WASTE
MANAGEMENT ACT.

Al'l Defendants have noved to dism ss Four Wnds' claim
in Count Il of its First Arended Conplaint for indemification
and damages for violation of the Virgin Islands Solid and
Hazar dous Waste Managenent Act, Virgin Islands Code Ann. tit. 19,
88 1551-1564. The conplaint alleges that 88 1551-1564 prohibit
the storage, release, or discharge of hazardous substances,

wast es, pollutants, contam nants, or materials in such a manner
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as to prejudice the public health, and that a private cause of
action to enforce this Virgin |Islands nmandate shoul d be inplied.

Def endants contend that the Virgin Islands |egislature
did not provide for a private right of action and none shoul d be
inplied. Defendants argue that there is no lack of a state
remedy, for arrest authority is given to peace officers, and in
the case of permt violations, the |egislature provides for the
i mposition of fines or inmprisonment. 1d. § 1562. Nor has the
governnment ignored its duties to protect the rights of the
citizens of the Virgin Islands. Defendants draw the court's
attention to the fact that in this case, both the EPA and the
DPNR have begun enforcenent of federal and |ocal environnenta
regul ati ons agai nst many of the Defendants and Plaintiffs in this
litigation. Finally, Defendants argue there are other renedies,
under the common |aw, which are available to Plaintiff, and thus
there is no need for the judiciary to create an additional renedy
for damages and conpensati on under this Act.

Four Wnds' strongest argunment for an inplied right of
action is that a legislative intent to acknow edge a private
right of action may be inferred fromthe statutory | anguage

excluding fromthe Act's enforcenent procedure "offenses
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cogni zable in the district court or violations resulting in
property damage or personal injury." [d. § 1561(f)(2). dCting

Departnment of Labor v. Davidson, 25 V.I.C 109, 112 (Terr. C

V.l. 1982) for authority, Four Wnds contends that only by
interpreting this clause to provide for additional renedies can
"[e]very clause and word of the statute be given effect.” 1In
Davi dson, the court observed that "[t]he cardinal rule of
statutory instruction is to save not destroy." Four Wnds al so
argues that, although it cannot be said that there has been
governnental inaction, or that the DPNR acting through the EPA
has neglected to act in the best interest of Virgin Islands
citizenry, the action taken is less than the full relief that is
avai |l abl e under the statute. Plaintiff points out that these
gover nnent agenci es commenced their investigation in August 1987,
but did not issue an adm nistrative order until March 1990, sone
thirty-one nonths |ater.

Plaintiffs contend that a private right of action may
be inplied to supplenent the efforts of the | ocal agencies. It
argues that since its enactnent in 1978, the governnent agencies
"charged by the Hazardous WAste statutes with accepting

' appear ances, waiver of trial, plea of guilty, and paynent of
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costs and fines for violations' . . . report that the required

schedul es of offenses have never been published."” The

inplication is that the statute is a toothless tiger, and absent
sone catastrophic event, which readily describes the
contam nation to the Tutu Turpentine Aquifer, the |ocal
governnent's efforts at enforcenent will prove insufficient.
Plaintiff argues that this case presents the perfect exanple of
how a private action under the Act may be used to suppl enent
governnental efforts.

Plaintiff's argunents are very appeal ing; however, the
court will consider themunder the four-prong analysis stated in

Cort v. Ash 422 U.S. 66, 78, 95 S. C. 2080, 45 L. Ed. 2d 26

(1975). In the federal context, "in determ ning whether a
private cause of action is inplicit in a statute not expressly
provi di ng one, "the Suprene Court found the follow ng factors
relevant. Courts nust consider whether:

(1) the statute creates a right in favor of

the plaintiff -- that is, is the plaintiff of

the class for whose especial benefit the

statute was enact ed.

(2) there is an intent by the |egislature,

explicit or inplicit, to create such a renedy

or deny one.

(3) it would be consistent with the
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underlying schene to inply such a renedy.
(4) other renedies are avail abl e t hat
protect the right, and the sufficiency of
t hose renedi es.

Cort, 422 U.S. at 78 95 S. . 2080, 45 L. Ed. 2d 26.

In this instance, the statute does not create a speci al
class of beneficiaries; its purpose is to protect the resources
of the Virgin Islands and benefit the entire citizenship. As
such, the first factor may be taken as being satisfied. The
di spute rages over the second and third factors. The court's own
close scrutiny of the Act discloses that the parties have
enphasi zed correctly the two sections of the Act fromwhich the
legislature's intent "to create" and "to deny" such a renedy
m ght be inplied.

Pointing to section 1561(f)(2), Four Wnds argues that
it is clear fromthe statutory | anguage that a private cause of
action was contenplated by the legislature for violations of the
statute "resulting in property or personal injury." However,
even if the court were to agree that there is such an intent to
create a private cause of action, it is not clear that inplying a
private right of action for indemification and damages woul d be

consistent with the underlying schenme of the statute. Defendants
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point to section 1564 and argue that if the governnental body
with the authority to bring an action under the chapter may
mai ntain an action only for injunctive relief, the court may not
create a private right of action for indemification and damages.
The court agrees that it would be engaging in "judicial
| egislation to hold that such a right of action may be inplied
for injunctive relief, the court need not decide today.
Accordingly, Four Wnds' claimfor "indemification and danmages"
for violations of the Act nust be dism ssed for failing to state
a clai mupon which relief may be granted.

VI, LAGA DEFENDANTS' MOTI ON TO DI SM SS

On or about March 2, 1992, with the filing of
Pl DY Hart hmans Fourth Anmended Conpl ai nt, Four Wnds' First Amended
Conpl ai nt, and ESSCSA's Third Party Conpl ai nt, the LAGA
Def endants becane parties to the litigation. Plaintiffs' and
several Defendants and Third-Party Defendants responded to the
LAGA Defendants' notion to dismss. The Texaco Defendants and
Ransay, in addition to their notions in opposition to the LAGA

Def endants' notion to dism ss, noved to strike the affidavit of

“The PID/ Harthmans Plaintiffs adopted in full Four W nds'
forty-ni ne page response to the LAGA Defendants' notion to
di sm ss.
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Richard G Leland and the ot her docunents submtted in support of
the LAGA Defendants' notion. Leland is an attorney with the firm

of Rosenman & Colin, which represents all of the LAGA Defendants.

The court will consider these notions bel ow
As a prelimnary matter the court will address the
procedural issues raised by these notions. |In support of their

notion to dismss, the LAGA Defendants appended extra-pl eadi ng
material as is permitted under Fed. R Cv. P. 12(b)(6). Anmong
t he docunents included was an affidavit of Leland, counsel for
t he LAGA Defendants. The Texaco Defendants and Ransay, as part
of their responses to the notion to dismss, noved to strike this
affidavit as inadm ssible hearsay and the docunents attached to
the affidavit as not properly authenticated and as hearsay upon
hearsay. The Texaco Defendants and Ransay al so argue that the
nmovant s' introduction of docunents in support of the notion to
dism ss permts the court to convert the notion into one on
sumary j udgnent .

Upon exam nation of the affidavit, the court agrees
that the Leland Affidavit would be inadm ssible at trial, and is
i nadm ssi bl e under the standard required by Fed. R Cv. P. 56(e)

for a sunmary judgnment notion. Many of the avernents nade in
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Leland's affidavit are prefaced by the words "I have been
informed by M. Lazare" or "M. @Gl has informed ne," indicating
that the affiant, Leland, has no first-hand know edge of the
facts he seeks to introduce. As such, if this were a sunmary

j udgnent notion under Rule 56, which goes to the nerits of the
claim and tests whether there is genuine issue of material fact
in dispute, the evidence woul d be deened i nconpetent.

However, on a notion under Rule 12(b)(6), which tests
the sufficiency of the conplaint, the court has broad discretion
in determning what natters to accept and what to exclude. Even
t hough matters outside the pleading may be consi dered, the
al l egations of the conplaint are the court's primry
consideration on a notion to dismss. Wthout converting the
notion into one for summary judgnment, a court nmay take into
account docunents relied upon by plaintiffs in their conplaint,

i ncluding those "matters of public record, orders, and itens
appearing in the record of the case.”" See 5A Charles AL Wight &
Arthur R MIler, supra, 8§ 1357, at 299. \Wiere the plaintiff has
failed to introduce docunents pertinent to the conplaint, and the
def endant has subm tted such rel evant docunents on a notion to

dismss, the court is entitled to rely on such docunents. See
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Romani v. Shearson Lehman Hutton, 929 F.2d 875, 879 (1st Cr.

1991). Even unaut henticated docunents nay be considered by the
court, w thout converting the notion into one for summary
judgnent, if incorporated by reference or relied upon in the
conplaints, those matters will be taken into account in the
court's determ nation of this notion to dism ss.

Laga I ndustries, Ltd.; Duplan Corp.; and Panex
I ndustries, Ltd. are successor enterprises of which Lazare and
Gal were officers and directors or sharehol ders. Panex Corp. is
a partnership, of which Lazare and Gal are the general partners.
See First Am Conpl. 1Y 11-15; Fourth Am Conpl. 1Y 22-26. The
conplaints allege that from approxi mately 1971 through 1981, LAGA
owned and operated a textile manufacturing business at the LAGA
site, which is | ocated above and about 250 feet west of a
tributary of the Turpentine Run Aquifer. See First Am Conpl. 91
41-47; Fourth Am Conpl. 19 50-56. It is alleged that PCE,
I dentified by the EPA as one of the pollutants in the aquifer,
was used during the manufacturing process to dry-clean fabrics.
The conplaints allege, and the LAGA Defendants admt, that Laga,
Ltd. was incorporated in 1968 under the laws of the Virgin

| sl ands and was dissolved in 1981 for failure to pay corporate
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franchi se taxes.

Dupl an was incorporated in Delaware with its princi pal
pl ace of business in New York. In 1970, Duplan operated the
textile manufacturing business of its subsidiary Laga, Ltd.
during the years 1970 through 1981. On August 31, 1967, Dupl an
filed for Chapter Xl reorganization under the Bankruptcy Act of
the United States. The novants submt that by court order dated
Cctober 5, 1976, the bankruptcy proceedi ng was converted to a
proceedi ng under Chapter X. Duplan, through its attorney,

di sputes Plaintiffs' allegation that operations at the Laga, Ltd.
site ended in 1979, since the bankruptcy trustee "my have"
ceased to operate earlier than 1979. However, Duplan concedes

t hat operations ended at the very |atest on August 28, 1979, when
the court authorized the Duplan bankruptcy trustee to sell the
Laga, Ltd. site.

It is alleged that in March 1981, Duplan enmerged from
bankrupt cy under the nanme of Panex Industries, Inc., which was in
turn di ssolved on Septenber 24, 1984. Plaintiffs allege and the
nmovants admit that a certificate of dissolution was issued by the
Secretary of State of Delaware on April 15, 1985.

By deed, from Duplan's trustee in bankruptcy, dated
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Decenber 12, 1979, Panex Co. purchased the Laga, Ltd. building
site, now occupied by the VIDE. Panex Co. is a New York
partnership in which Paul Lazare and Andreas Gal are alleged to
be the only partners. It is alleged that Paul Lazare is a forner
of ficer and Chairman of the Board of Laga, Ltd. Lazare is also
alleged to be a fornmer director and Chairman of the Executive
Conmittee of Panex Industries, Inc. and is alleged to have held
corporate offices in Duplan prior to 1981. Andreas Gal is a
former officer and director of Laga, Ltd. and Panex Industries,
Inc. @Gal, it is admtted, was an officer of Duplan in 1975, but
resigned that position during that year.

As noted earlier, the consolidated actions by Four
W nds and PI D/ Hart hmans agai nst the original Defendants were
commenced on or before July 7, 1989. On or about March 2, 1992,
Plaintiffs anmended their conplaints to add, anong other new party
def endants, the LAGA Defendants' notion to dism ss show that on
February 15, 1988, EPA conducted an on-site reconnai ssance of the
Laga building site and found twenty-two 55-gall on druns behi nd

the building.® See Final Draft, Prelimnary Assessnment LAGA

BAccording to the preliminary Assessment Report:
The drunms were deposited in an uncontroll ed manner, and
nost of them were in poor condition, sonme of the druns
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Bui I ding/Virgin Islands Departnent of Education, St. Thomas, U. S
Virgin Islands, Part IV: Site Summary and Recommendati ons,
EP000497, 508 (March 24, 1989) [hereinafter "Prelimnary
Assessnent Report"]. The prelimnary assessnent report states
that the LAGA building site "is given a nediumpriority for
further action for the follow ng reasons":

* Waste contai nnent is poor as evidenced
by perforated and corrodi ng druns.

* G oundwater in the vicinity of the site
is used for donestic purposes, and the water
main fromthe desalination plant does not
extend to the Tutu area.

* The potential exists for runoff fromthe
site to reach the Mangrove Lagoon via
Tur penti ne Run.

* The waste area i s accessible, and there
are hones 230 feet east and downhill of the
drum ar ea.

The March 22, 1990 Unilateral Order and the February 19, 1992

Consent Order issued by the EPA and submtted with Laga's notion

were rusted, sone were perforated, sonme were deposited
on their sides, sone were enpty, at |east one were

[sic] full. Vegetation has grown around nost of the
druns, and a few were nearly overgrown. There were no
di scernible labels on the druns . . . . There are no

contai nnent structures surrounding the drunms, and the
DPNR i ndi cated solvents were used by the textile
processing facility that previously occupied the
bui | di ng.

92



CIVIL NO 1989-224

MEMORANDUM CPI NI ON/ BROTIVAN

HARTHVAN ET AL, AND FOUR W NDS PLAZA PARTNERSHI P v. TEXACO, ET.
AL.

to dismss, however, do not refer to the Laga building site or to
any further action taken by the EPA with respect to that site.
The LAGA Defendants in their notion to dismss contend
that the anmended conplaints filed on or about March 2, 1992,
al nost five years after the plaintiffs discovered the all eged
contam nation which is the basis of their conplaints, "are tine-
barred agai nst | ong dissolved entities and individuals acting
only in their capacities as corporate officers or directors."
Specifically, they argue that the plaintiffs' clainms for relief
are untinely under the applicable statute of linmtations and are
barred by the pertinent corporate dissolution statutes with
respect to Duplan, Panex, Inc., and Laga, Ltd. To the extent
that they were former officers and/or directors of these
corporations, the actions may not be maintai ned agai nst Gal and
Lazare. It is also argued that the conplaints fail to state
cl aims upon which relief nay be granted as to Panex |ndustries,
and Panex Co., and as to Gal and Lazare as officers, directors,

or partners thereof.

A Ti nel i ness of Conmpbn Law Tort C ai ns.

First, as the court has determned in section II(A) of
this opinion, the limtation period that governs Plaintiffs
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comon |law tort clains is the Virgin Islands two-year statute of
limtations, Virgin Islands Code Ann. tit. 5, 8§ 31(5)(A). The
court also found at section I (B)(1) that in this case the
di scovery rule applies to toll the accrual date of Plaintiffs
common law tort clainms. The LAGA Defendants date Plaintiffs'
know edge of "the essential facts" giving rise to their conmmon
law clainms for relief to July 1987. Plaintiffs' conplaints
allege that their injuries stemfromthe mgration of
contanm nants and pollutants into the aquifer and into their
wells. To state their causes of action, Plaintiffs argue that
they were required to engage in extensive discovery so that they
could identify with some certainty the possible source of the
contam nants to the aquifer. Indeed, Plaintiffs point out that
neither the DPNR nor the EPA were able to determ ne before
Plaintiffs that the toxic chemcals left behind by the Laga
Def endants were a source of the pollution to the Turpentine Run
Aqui f er.

The LAGA Defendants' assertion is that the Prelimnary
Assessnent Report of the Laga site placed Plaintiffs on notice of
their comon law tort clainms. At best, this evidence is

inconclusive as to the Laga site being a source of the

94



ClVIL NO 1989-224
MEMORANDUM CPI NI ON/ BROTIVAN

HARTHVAN ET AL, AND FOUR W NDS PLAZA PARTNERSHI P v. TEXACO, ET.

AL.

cont am nati on. Under the facts of this case, it cannot be said

that the causes of action against the LAGA Defendants accrued

even on this later date. The court finds that the LAGA

Def endants have failed to carry their burden of establishing that

t he anended conplaint were not filed within the applicable

limtation period.

B. Corporate Dissolution as Bar to Conpl ai nts.

The court will now address the
of the LAGA Defendants' notion. Duplan,
Ltd., contend that under Fed. R Cv. P
that "[t]he capacity of a corporation to

determ ned by the | aw under which it was

second and third grounds
Panex, Inc., and Laga,
17(b), which provides
sue or be sued shall be

organi zed," they are no

| onger anenable to suit under Delaware and Virgin |sl ands

corporations |aw, even though both statutes continue the

exi stence of dissolved corporations for a termof three years.

Si nce both Duplan and Laga were dissol ved nore than five years

prior to the filing of the conplaints, they no | onger exist as

entities capable of suing or being sued.

Speci fically, Duplan

argues that as of April 14, 1988, it no | onger existed as an

entity that nay sue or be sued. Laga, Ltd. argues that it was

"ot herwi se di ssol ved" under Virgin |Islands Corporations |aw and
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ceased to exist as a corporation in 1984.

Plaintiffs respond that the notion to dism ss should be
deni ed because both the Delaware and Virgin |slands corporate
di ssolution statutes are preenpted by CERCLA. Plaintiffs argue
t hat because further discovery wll show that Panex, Inc. and
Panex Co. are successor corporations and/or successive possessors
of land, the LAGA Defendants are potentially |iable under CERCLA
Thus, Plaintiffs argue, to read the Del aware and Virgin |slands
corporate survival statutes as barring their amended conpl aints
woul d defeat the clear policy behind CERCLA, which "inposes
l[iability for those responsible for the rel ease of
hazar dous substances '[n]otw t hstandi ng any ot her provision or
rule of law.'" 42 U S. C. § 9607(a)(2)(B). Plaintiffs also argue
that additional discovery is required to determ ne (1) whether
bot h the dissolved corporations are "dead and buried", as the
nmovants contend, or nerely dormant; (2) whether successor or
surviving corporation liability may be inposed agai nst Panex
| ndustries, Inc.; and (3) whether the causes of action were
di scharged i n the bankruptcy proceedings.

In their opposition to the LAGA Defendants' notion to

di smi ss, the Texaco Defendants argue that novants' contention
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that certain corporate doctrines operate to bar Plaintiffs
conplaint is not supported by adm ssible evidence. It is also
argued that liability under CERCLA cannot be established w thout
addi tional discovery, and that CERCLA, if applicable, would
preenpt the application of the state corporate doctrines upon
whi ch the LAGA Defendants rely. The responses in opposition to
the LAGA Defendants' notion to dismss filed by the Esso
Def endants and Ransay raise simlar objections to the court
granting the LAGA Defendants' notion to dism ss.

A challenge to the | egal existence of a party or the
capacity of a party to sue and be sued is an affirmative defense.
Fed. R Cv. P. 9(a). In accordance with Rule 17(b), the court

must apply Del aware Corporations |aw* to detern ne whether the

“Section 278 of Del aware General Corporations Law provides:
Al l corporations, whether they expire by
their omn [imtation or are otherw se
di ssolved, shall neverthel ess be conti nued,
for the termof three years from such
expiration or dissolution or for such |onger
period as the court of chancery shall in its
di scretion direct, bodies corporate for the
pur pose of prosecuting and defending suits,
whet her civil, crimnal or admnistrative, by
or against them and of enabling them
gradually to settle and cl ose their business,
to di spose of and convey their property, to
di scharge their liabilities, and to
distribute to their stockhol ders any
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def unct Dupl an may be sued, and Virgin Islands Corporation |aw?

8 Del .

remai ni ng assets, but not for the purpose of
continui ng the business for which the
corporation was organi zed. Wth respect to
any action, suit or proceedi ng begun by or
agai nst the corporation within 3 years after
the date of its expiration or dissolution the
action shall not abate by reason of the

di ssolution of the corporation; the
corporation shall, solely for the purpose of
such action, suit or proceeding, be continued
as a body corporate beyond the 3-year period
and until any judgnents, orders or decrees
therein shall be fully executed, w thout
necessity for any special direction to that
effect by the Court of Chancery.

Code. Ann. Corp. 8§ 278 (1983) (enphasis added).

“The Virgin Islands corporate dissolution statute, Virgin

| sl ands Code Ann. tit. 13, 8§ 285, which was nodel ed after the
Del aware statute, provides as foll ows:

Al'l corporations, whether they expire by
their omn [imtations or are otherw se

di ssol ved, shall neverthel ess be conti nued,
for the termof three years from such
expiration or dissolution of bodies
corporate, for the purpose of prosecuting and
defendi ng actions by or against them and of
enabling themgradually to settle and cl ose
their business, to dispose of and convey
their property, and to divide their capital
stock, but not for the purpose of continuing
t he busi ness for which the corporation shal
have been established. Wth respect to any
action, suit or proceedi ng begun by or

agai nst the corporation wthin three years
after the date of its expiration or

di ssolution the action shall not abate by
reason of the dissolution of the corporation;
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to determ ne Laga, Ltd.'s capacity to be sued.

Al parties in opposition argue that with respect to
the CERCLA claim the corporate dissolution statutes are
preenpted and do not operate to shield dissolved corporations
fromCERCLA liability. There is a split anong the circuits as to
whet her CERCLA supersedes Rule 17(b) and preenpt state
di ssolution statutes. The mnority viewis expressed in Levin

Metals Corp. v. Parr-Ri chnond Terminal Co., 817 F.2d 1448 (9th

Cir. 1987). 1In Levin Metal the court was concerned that a

finding of federal preenption "would prevent courts from | ooking
to state law to determ ne whet her a dissol ved corporation could
be sued in any case involving a federal cause of action." 1d. at

1451; see also Joslyn Mg. Co. v. T.L. Janes & Co., Inc., 893

F.2d 80 (5th Cr. 1990), cert. denied, 111 S. C. 1017 (1991)
(rejecting the argunent that state corporations |aws are
preenpted by CERCLA, inposing such liability would "dramatically
alter traditional concepts of corporate law. "). The LAGA

Def endants rely principally on Levin Metals to support of their

the corporation shall, solely for the purpose
of such action, suit or proceeding, be

conti nued bodi es corporate beyond the three
year period and until any judgnents, orders
or decrees therein shall be fully executed.
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position that CERCLA should not be construed as preenpting state
di ssolution statutes so as to inpose clean-up liability on |ong
di ssol ved cor porations.

The majority of courts addressing this issue hold that
in order to effectuate CERCLA' S broad renedi al purpose and
Congress' intent, the phrase "[n]otw thstandi ng any other
provision or rule of law' nust be read as superseding Rule 17(b)
and preenpting state statutes that would frustrate CERCLA' s

purpose. See United States v. Sharon Steel Corp., 681 F. Supp.

1492 (D. U ah 1987); see also Colunbia River Serv. Corp. V.

G lman, 751 F. Supp. 1448 (WD. Wash. 1990) (acknow edgi ng that

the reasoning in Sharon Steel was correct, but bound by N nth

Circuit precedent in Levin Metal); Soo Line Railroad Co. v. B.J.

Carney & Co., 797 F. Supp. 1472, 1481 (D. M nn. 1992) (CERCLA

preenpts state capacity statutes); Traverse Bay Area Int. Sch

Dist. v. Htco, Inc., 762 F. Supp. 1298, 1301 (WD. Mch. 1991)

(agreeing with Sharon Steel approach to the issue of CERCLA

preenption of state capacity statutes).
This court's i ndependent consideration of the policies
underlying CERCLA, the Third Grcuit's precedent in simlar

contexts, and other cases addressing the identical issue, |ead
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this court to agree wth the Sharon Steel court that state | aw

does not control the inposition of liability under CERCLA and

nmust be ignored when not in accord with the policies of CERCLA
Courts have reasoned that the "notw t hstandi ng

| anguage"” supports their conclusion that "Congress clearly

I ntended to hold responsible parties liable for clean up costs.”

Sharon Steel, 741 F. Supp. 643, 646 (WD. Ky. 1990). In Sharon

Steel, the court noted Congress' express "concern[] about
abandoned sites -- 'those where no owner can be found or where

Sharon Steel,

t he owner cannot afford the cost of clean up.
681 F. Supp. at 1495 (quoting H R Rep. No. 1016, 96th Cong., 2d
Sess., pt. 1, at 20 (1980), reprinted in 1980 U S.C.C A N 6119,
6123). And though Congress created the "so-called Superfund” to
pay for the clean up of hazardous waste "[w] henever possible,"
CERCLA places "the ultimte financial burden of toxic waste

cl eanup on those responsi ble for creating the harnful

conditions." |d. (citing Artesian Water Co. v. CGovernnment of New

Castle County, 659 F. Supp. 1269, 1276 (D.Del. 1987)). Aside

fromthe above, this court also finds it significant that
corporate dissolution is not anong the short |list of defenses to

liability under CERCLA set forth in 42 U S.C § 9607(b). This
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court joins with other courts which have held that CERCLA
supersedes Rule 17(b) and preenpts state capacity statutes. The
court nust now determ ne whether the corporations still exist for
pur poses of CERCLA liability.

This court believes that the reasoning of United States

v. McDonald & Eide, Inc., 865 F.2d 73, 76 (3d Gr. 1989), applies

by anal ogy and supports its conclusion that state capacity lawis
preenpted and the determ nation of "corporate existence" for
purposes of CERCLA liability nmust be nade by reference to the
provi sions of CERCLA. Addressing the question of whether a

di ssol ved corporation exists for purposes of federal incone
taxation, the Third Grcuit Court of Appeals in MDonald held
that "the core test of corporate existence for purposes of

federal incone taxation is always a matter of federal law " 1d.
Whet her the corporation still has assets is a consideration in

determ ning | egal existence under federal taxation |aw and, by

anal ogy, |egal existence under CERCLA. See Traverse Bay, 762 F

Supp. at 1301 (citing Sharon Steel, 681 F. Supp. at 1495).

In addressing this question, the Sharon Steel court

made a di stinction between "dead" and "dead and buri ed"

corporations. In Sharon Steel, though the corporation had been

102



CIVIL NO 1989-224

MEMORANDUM CPI NI ON/ BROTIVAN

HARTHVAN ET AL, AND FOUR W NDS PLAZA PARTNERSHI P v. TEXACO, ET.
AL.

di ssol ved for sone tinme, the corporate assets had not yet been
distributed to the shareholders. The location and identification
of sone corporate assets were sufficiently discernible signs of
life for the inposition of CERCLA liability.

The LAGA Def endants argue that the assets of LAGA
| ndustries, Ltd., Duplan Corp., and Panex, Inc. have | ong been
distributed and thus that these corporations are "dead and

buried" within the meaning of Sharon Steel. Plaintiffs contest

this assertion. Plaintiffs argue:

First, as the court held in Traverse Bay, the
conpleted distribution of assets and the
extent of dissolution is not dispositive in
the court's determ nati on of CERCLA
liability. Second, all the LAGA Defendants
before this court are personally related and
intertw ned. The stockhol ders of the

di ssol ved corporation, in whose hands the
distributed assets nay lie are, parties to

this action. 'Whether undistributed or in
t he hands of sharehol ders, a di ssol ved
corporation's assets should still be

avai l able for the cost of a CERCLA clean-up.'
Four Wnds' Qpp'n to Laga Mot. to Dismss at 28 (citing Note,
Robbi ng the Corporate G ave: CERCLA Liability, Rule 17(b), and
Post-Dissolution . . . Capacity To Be Sued, 17 B.C. Env. Aff. L.
Rev. 855 (1990)). Four Wnds contends that prelimnary discovery

i ndi cates that the maj or sharehol ders of the defunct corporation
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are around and that the dissem nated corporate assets may be
identified and | ocated. Therefore, Four Wnds argues it nust be
al l oned to conduct discovery to determ ne whether these assets
may be reached for CERCLA cl ean-up costs.

CERCLA inposes liability upon any "person" who was an
"owner or operator” of a facility at the tinme of disposal of any
hazar dous substance. Corporations and partnerships are included

in the definition of "persons.” As the court in Traverse Bay

noted, "[a]lthough an existing corporation is clearly a 'person
under CERCLA, a non-existent corporation cannot be included

within that definition."™ Traverse Bay, 762 F. Supp. at 128.

Thus, whether a dissolved corporation is a "person" for

I mposition of liability under CERCLA depends on whether its
assets can be identified and located to give it sone discernible
sign of legal life. Plaintiffs are therefore entitled to

di scover whet her Dupl an, Laga, and Panex, Inc. hold no assets and

are therefore "dead and buried" beyond resurrection.

1. Ef f ect of Bankruptcy Decree.

Al ternatively, the LAGA Defendants argue that the
CERCLA cl ai s agai nst Dupl an and Laga, Ltd., its wholly-owned
subsidiary, were discharged in bankruptcy as a result of any
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"pre-petition” releases of hazardous substances. The LAGA

Def endants assune in this argunment that because the toxic waste
was produced during the manufacturing period, the rel ease or

t hreat ened rel ease of hazardous substances occurred prior to the
filing of the bankruptcy petition. This inportant factual
finding cannot be assunmed. Here, the bankruptcy petition was
filed in 1976; Duplan was re-organi zed under Chapter Xl of the
United States Bankruptcy Code in 1979, and re-energed as Panex

I ndustries, Inc. in 1981. The LAGA Defendants are accused of
storing and maintaining toxic waste fromtheir manufacturing
facility above the Turpentine Run Aquifer. It is beyond question
that these clains would fall wthin the broad definition of

"clai ms" under the Bankruptcy Code.'® In the case upon which the
LAGA Defendants rely for this argunent, the court went to great

| engths to explain that:

[ A] discharge in bankruptcy cannot properly
rest on the nere existence of . . . hazardous

®Under the Bankruptcy Code, "claint is defined in section
101(4), in relevant part, as:

[A] right to paynent, whether or not such
right is reduced to judgnent, |iquidated,
unl i qui dated, fixed, contingent, natured,
unmat ur ed, di sputed, undisputed, |egal,
equi tabl e, secured or unsecured . .
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waste. Were, however, there has been a pre-
petition release or threatened rel ease of
hazardous waste, there does exi st an event
that woul d render any clains arising from
that circunstance di schargeabl e pursuant to
the broad definition of "claint set forth by
t he bankruptcy code.

In Re Chateaugay Corp., 112 B.R 513, 522 (S.D.N. Y. 1990), aff'd,

944 F.2d 997 (2d G r. 1991). There is nothing in this record,
thus far, on which to rest a finding of "pre-petition rel ease or
t hreatened rel ease of hazardous waste." Such a determ nation
woul d have to await further discovery. Unless, as the court in
Chat eaugay enphasi zed, "there has been a pre-petition triggering
event, i.e., the release or threatened rel ease of hazardous
waste, the claimis [not] dischargeable.” 1d. at 552.

Moreover, this argument nust be rejected under Third

Circuit precedent established in Matter of Penn Central

Transportation Co., 944 F.2d 164 (3d Gr. 1991). 1In a case with

simlar procedural facts, the Third Grcuit Court of Appeals
found that where reorgani zati on under the Bankruptcy Code was
"consummat ed and the injunction based upon any right, claimor
interest . . . was entered," in 1978, before the enactnent of
CERCLA in 1980, "there was no statutory basis for liability to be

asserted agai nst the bankrupt entity." 1d. at 167. Therefore,
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because "no cl ains arose" prior to consunmati on, and because no
|l egal relation was created until the passage of CERCLA, the
clains asserted under CERCLA were not "contingent clains.” 1d.
at 168. The Third Circuit concluded that "the asserted clains
under CERCLA did not constitute dischargeable clainms within the
meani ng of the [Bankruptcy Code] and thus survive the discharge
of the debtor." 1d.

The facts regardi ng Dupl an's bankruptcy di scharge are
so simlar as to be indistinguishable. In this case, it is
al | eged that the bankruptcy reorgani zati on plan was "consunmat ed"
i n August 1979, when Duplan's bankruptcy trustee was authorized
to sell the Laga, Ltd. site. The cause of action cane into being
in 1980 with the enactnent of CERCLA. In 1981, Duplan energed
from bankruptcy under the nanme of Panex Industries, Inc. Under

the Penn Central analysis, the clainms under CERCLA are not

di schar ged.

Further, the court need not speculate as to which
entity, Duplan (the original debtor) or Panex, Inc. (the
reorgani zed conpany), should bear the loss if liability is
i nposed ultimately. The Third Crcuit Court of Appeals in Penn

Central answered that question thus: "such liability would
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remain with the reorgani zed conpany: -- in this case, Panex, Inc.
Id. at 168.

Havi ng concl uded that state corporate dissolution
statutes are not a bar to Four Wnds' claimunder CERCLA, and
that these clainms were not dischargeable or discharged in the
bankruptcy proceedi ng, the LAGA Def endants' notion to dism ss the
CERCLA cl ai m as agai nst Duplan and Panex, Inc. is denied.

C. Di sm ssal of the Common Law d ai n8 Agai nst the
LAGA Def endants.

It is true, as the LAGA Defendants point out in their
reply brief, that the response failed directly to address the
question of whether the common | aw cl ai ns agai nst Dupl an, Panex
I ndustries, Laga, Gal and Lazare are barred by the applicable
corporate dissolution statutes. The LAGA Defendants argue that
Plaintiffs' failure to respond directly to this question is a
concession that these clains against these Defendants shoul d be
di sm ssed.

As to these clains, state law is not preenpted and
woul d govern pursuant to Fed. R Cv. P. 17(b). Applying section
278 of Del aware Corporations Law, it woul d appear that Dupl an
| acks capacity to sue and be sued. The facts as pled in the
conpl aints and supported by evidence not excluded by the court
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di scl ose that Panex, Inc., which was dissolved voluntarily by
corporate resolution on Septenber 24, 1984 with a certificate of
di ssol ution having been issued on April 25, 1985, ceased to exi st
as an entity that may sue and be sued on or about April 14, 1988.
Appl ying section 278, in a suit by the United States
agai nst a defunct Del aware corporation, the Court of Clains ruled
that "[u]nless an action or proceeding by or against the
corporation is comrenced either prior to or within three years of
the date of dissolution, a dissolved corporation has no capacity

to sue or be sued." BLH, Inc. v. United States, 2 d. C. 463,

31 Cont. Cas. Fed. (CCH) P 71, 106 (1983); accord Johnson v.

Airplane, 404 F. Supp. 726, 734 (D. M. 1975) (remarking that
"[t]he three year restriction on the right to bring suits
contained in 8 278, while not a statute of limtations per se,
neverthel ess represents a public policy that all suits by or
agai nst di ssol ved corporations nust be comenced within three
years follow ng dissolution.").

The BLH court noted that upon the expiration of three
years after dissolution, "BLH was not a "dormant" corporation,
t hat under Del aware |aw could be revived; it was a dead

corporation without |egal existence." 1d. at 468. That court
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expl ai ned further:

Del aware has provided an orderly process for
the fixing of a finite tinme at which a
corporation is termnated. The |egal
capacity of a dissolved corporation is
controlled by the statute. To allow the

di ssol ved corporation or its creditors to
extend the 3-year period would destroy the
statutory schene for finality of dissolution
and render a major part of the statute
meani ngl ess.

ld. at 469.

In Iight of the above, this court nmust concl ude that
under Del aware | aw, the comon | aw cl ai ns agai nst Dupl an, re-
i ncor porated as Panex, Industries, Inc., may not be nmaintained
and nust be di sm ssed.

To the extent, the conplaints state clains agai nst
Lazare and Gal in their capacity as officers, directors, or
st ockhol ders of Duplan and Panex, Inc., these clains nust al so be
di sm ssed under section 325(b) of the Del aware Ceneral
Corporation Law. That section provides:

No suit shall be brought agai nst any officer,

director, or stockhol der for any debt of a

corporation of which he is an officer,

director, or stockholder, until judgnent be

obt ai ned t herefor against the corporation and

execution thereon returned unsati sfi ed.

Del. Code. Ann. tit. 8, § 385 (1985). Since no suit nay be
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mai nt ai ned agai nst the dissolved corporations, and thus no
judgnment will obtain, the common | aw clains agai nst Lazare and
Gal individually in their capacities as officers and directors of
Dupl an and Panex, Inc. nust al so be dism ssed.

Consi dering next the action against Laga |Industries, as
the parties in opposition argue, it is by no neans clear fromthe
al | egations of the conplaints or the subm ssions of the novants
that Laga has been dissolved as to be "dead" and/or "dead and
buried,” so as to be without |egal existence. Unlike Duplan and
Panex, Inc., no certificate of dissolution was filed and none
i ssued by the Ofice of the Lieutenant Governor of the Virgin
| slands with respect to Laga Industries. Laga argues that it was
"ot herwi se di ssol ved" because of its failure to pay corporate
franchise taxes. It contends that its dissolution occurred
pursuant to section 533(c) of the Virgin |Islands Corporations
Law, which states in relevant part:

The Li eut enant Governor upon determ nation

t hat any Corporation has neglected for a

period of one year to pay its annual

franchi se tax shall --

(1) if the delingquent corporation is a
donestic corporation, nake notification upon
the records of his office that such

corporation is dissolved and it shal
t her eupon be di ssolved and the directors of
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such corporation shall hold title to the

property of the corporation as trustees for

its stockholders and creditors to be di sposed

of under appropriate court proceedi ngs;
Virgin Islands Code Ann. tit. 13, 8 533(c)(1) (1978). Laga
points out that there is no Virgin |Islands case on this issue,

but cites as support for its conclusion United States v. MDonal d

& Eide, Inc., 670 F. Supp. 1226 (1987), aff'd, 865 F.2d 73 (3d

Cr. 1989). In MDonald the defendant corporation had been

di ssol ved by gubernatorial proclamation for failure to pay
corporate franchi se taxes pursuant to the Del aware Corporations
law. The district court held, and was affirnmed by the Third
Circuit Court of Appeals, that dissolution by gubernatori al

procl amati on conmes under the definition of "otherw se di ssol ved"
as used in section 278 of the Del aware Ceneral Corporation Law.
Laga argues that the case is persuasive authority because the
Virgin Islands corporation capacity statute, Virgin |Islands Code
Ann. tit. 13, 8§ 285, was expanded specifically to be anal ogous to
8 Del. Code Ann. § 278, the Del aware capacity statute.

First, the court notes that with respect to Laga's | ast
assertion, MDonald is of doubtful authority. The provision
under which Laga contends it has been dissol ved was derived from
"a statute of the then Territory of Al aska, [and thus] its
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interpretation is controlled by the views of the courts of the
Territory of Al aska respecting the Alaskan statute at the tinme it

was adopted in the Virgin Islands.” Crino v. Hess, 9 V.I. 518,

(1973).

Second, respondents point out, and the court concurs,
that McDonald is factually distinguishable. In that case there
was actually a gubernatorial proclamation declaring the
corporation dissolved for failure t pay its franchi se taxes.

Here, there is no evidence that notification upon the records of
the Lieutenant Governor's office that Laga is dissolved occurred.
This court has held that section 533(c)(1) is "not self executing
W th respect to dissolution and revocation, and affirmative steps
must be taken by the [Lieutenant Governor] to revoke a
corporation's authority to do business in the Virgin Islands."

Mar denbor ough v. Governnent of the Virgin Islands, 235 F. Supp.

468, 470 (D.V.l1. 1964). Respondents argue that Laga has filed to

prove dissol ution under Section 533, a pre-requisite to its

def ense that section 285 operates to bar the clains against it.
Ref erence to other sections of Virgin Islands

Corporation Law, specifically section 312(a) and section 312(f),

mandat e the construction of section 533 as not working an
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automatic dissolution of a corporation that is in default of its
franchi se taxes. Section 312 provides that "a corporation whose
articles have becone inoperative by law. . . nmay at any tine
procure an extension, restoration, or revival of its articles of
i ncorporation." Thus, section 312 nmakes cl ear, respondents
argue, that a corporation's non-paynent of taxes is a forfeiture
of its charter and not a dissolution of the corporation. Laga,

respondents argue, like the holding conpany in Wax v. Riverview

Cenetery Co., 24 A 2d 431 (Del. Sup. C. 1942) which had not paid

franchi se taxes for nine years, has nerely forfeited its right to
do business in the Virgin Islands, and is not dissolved so that
it may not be sued. The Del aware Suprene Court, in holding that
the defunct corporation could be sued in a foreclosure action on
real estate it had once held title to and had gi ven a nortgage,
declared that the corporation was "not conpletely dead" but in a
state of coma fromwhich it can be easily resuscitated.” [d. at
436. Because Laga Industries, Ltd., has failed to convince this
court that Plaintiffs cannot prove any set of facts that would

entitle it to relief, its nmotion to dismss will be denied.

D. Liability of Panex Co., Lazare, and Gal.

In the notion to dismss, it is contended that the
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CERCLA cl ai ns asserted agai nst Panex Industries, Inc., Panex Co.,
Lazare, and Gal as the only partners of Panex Co., nust fai
because these entities and individuals do not come within the
statutory definition of "covered persons,” who shall be liable
under the statute. The LAGA Defendants argue that under 42
US C 8§ 9607(a), Panex, Inc., Panex Co., Lazare, and Gal do not
fall within the classes of "covered persons" because they are not
"persons who at the time of disposal of any hazardous substance
owned or operated any facility at which such hazardous substances
wer e di sposed."” These LAGA Defendants argue that by Four W nds'
own allegations, all operations of the textiles plant on the Laga
site ended in 1979, before Panex Co. purchased the Laga site and
before the incorporation of Panex Industries, Inc. Therefore,

t hey concl ude, by definition neither Panex Co. nor Panex, Inc.
owned the Laga site "at the tine of disposal” and Four W nds'
CERCLA cl ai ns nust be di sm ssed.

These LAGA Defendants' interpretation of the CERCLA
provisions inposing liability is fallacious. Anobng those
statutorily defined as "covered persons” are current or past
"owners" or "operators” who "owned or operated" the facility at

the tine of disposal of the hazardous substance." 1d. 8§ 9607(a)
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(2).

Under the statute "facility" is defined to include:
(A) any building, structure, installation . . . landfill, storage
container . . . or (B) any site or area where a hazardous

subst ance has been deposited, stored, disposed of, or placed, or
otherwi se cone to be located.” 42 U S. C. 8 9601(9). The statute
defines "rel ease"” to nean "any spilling, |eaking, punping,
pouring, emtting, discharging, injecting, escaping, |eaching,
dunpi ng, or disposing into the environnent . . . " 42 U S. C 8§
9601(22). The textile plant need not be "operating," as these
LAGA Def endants content, for there to be liability under CERCLA
Here, Defendants do not dispute that they were or are "owners" of
a site where Duplan and Laga, the previous owner of the Laga
Building Site, stored and nmintai ned druns all egedly contai ni ng
hazar dous substances. These LAGA Def endants do not deny that
neither they nor their closely |inked predecessors did nothing to
remove the hazardous waste openly stored on the site. As the
above definitions nmake clear, if during their ownership and/or
control of the Laga Building and site, hazardous substances
"deposited"” or "stored" or "located" at the site "l|eaked" or

"escaped" or "leached" into the environnment, then Panex, Inc. and
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Panex Co. are "covered persons" under the statute. To accept
t hese Defendants' argunment would be to permt 'owners' to avoid
liability by sinply selling off sites after the cessation of
operation, which may include dunping, to new owners who woul d not
then be |iable under the Act."

| ndeed, one court |ooking at the statutory definition
of "disposal" rejected the argunment that the "requir[es] proof of
affirmative participation in hazardous waste di sposal as a

prerequisite to liability." Nurad, Inc. v. WlliamE. Hooper &

Sons Co., 966 F.2d 837, 840 (4th Gr. 1992). CERCLA at 42
US C 8§ 9601(29), specifically incorporates by reference the
followi ng broad definition of "disposal" stated in the RCRA as
its definition of "disposal":

The term "di sposal” neans the discharge,

i njection, dunping, spilling, |eaking, or

pl aci ng of any solid waste or hazardous waste
into or on any land or water so that such
solid waste or hazardous waste or any
constituent thereof may enter the environnment
or be emtted into the air or discharged into
any waters, including ground waters.

42 U.S.C. §8 6903(3). Interpreting this term and the term
"rel ease" as defined above, the Nurad court explained that the

words as defined in the statute have both an active el ement, as

In the use of "deposit,"” "injection," "dunping,"” and "placing,"
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and passive elenent, as in the use of "leaking" and "spilling."
See Nurad, 966 F.2d at 845.

The court's determ nation that Panex, Inc. and Panex
Co. are "covered persons” within the neaning of CERCLA, is not

W t hout other support. In State of New York v. Shore Realty

Corp., 759 F.2d 1032, 1045 (2d G r. 1985), a current owner of
property was held liable for clean-up costs under CERCLA for

| eachi ng and seepage of hazardous substances from druns and

pi pel i nes on property. The court noted that the | egislative

hi story of CERCLA supports an "inposit[ion] of liability on

cl asses of persons w thout reference to whether they caused or
contributed to the release or threat of release.” Id., 759 F.2d
at 1044 (citing 126 Cong. Rec. 31, 981-82, H R 7020, 96 Cong.,
2d Sess. (1980).

The question of whether "releases" occurred during the
rel evant tinmes of ownership cannot be determ ned on this record.
The evidence so far indicates that at the tine of "ownership,"
there was at the very least a threat of release and that
contam nation of the aquifer was gradual, continuing over a
period of tinme. Wether these LAGA Def endants can overcone the

presunption that they were "owners" at the tine of rel ease would
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requi re additional discovery.

In conclusion, the court notes that at section VIII(B)
of this opinion, the court indicated that under Third Crcuit
precedent, Panex, Inc., would be liable for any rel eases of
hazardous substances attributable to Duplan. It is clear that
hazardous substances attribute to Duplan. It is clear that Panex
| ndustries, Inc. has direct liability as an "owner" at the tine
of release. Wth respect to Panex Co., a New York partnership
(of which Lazare and Gal are the only partners), it is the record
owner of the Laga, Ltd. building as of Decenber 12, 1979, and it
is potentially |liable under CERCLA. As the general partners of
Panex Co., Lazare and Gal nay be held jointly and severally
liable, as liability attaches through Panex Co. ownership of the
Laga, Ltd. Building Site. Accordingly, the court will deny the
notion to dism ss the CERCLA claimas agai nst Panex, Inc., Panex

Co., Lazare, and Gal.

| X. CONCLUSI ON

For the reasons stated above the court finds as
fol |l ows:

1. That the common | aw cl ai ms for nui sance,
negligence, and strict liability are controlled by the two-year
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limtation period, Virgin Islands Code Ann. tit. 5, 8 31(5)(A),
whi ch governs torts generally.

2. That the discovery rule applies, and the clains
for strict liability and/ or nui sance and negligence, as stated in
Pl Y Har t hmans' Fourth Amended Conpl ai nt and Four Wnds' First and
Second Anended Conpl ai nts agai nst Exxon, ESSORI CO, and the LAGA
Def endants are not tinme-barred.

3. That the relation-back doctrine applies to Four
W nds' Conplaint so that the action against ESSORICO is tinely.

4. That the conplaints may be mai ntai ned agai nst
Exxon and are not insufficient on their face.

5. That the rule of strict liability applies to the
facts of the case.

6. That Exxon is potentially liable as an "operator"”
under CERCLA.

7. That Exxon's notion for clarification of the
Magi strate Judge's Order of March 17, 1992 is nooted by the
court's determ nations in this opinion.

8. That no private right of action for
i ndemmi fication and danages will be inplied under the Virgin

| sl ands Solid and Hazardous Waste Managenent Act, Virgin |slands
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Code Ann. tit. 19, 88 1551-1564, and that Four Wnds' clains
agai nst the defendants under the Act are therefore dism ssed.

9. That the corporate dissolution doctrine does not
operate to bar the clains under CERCLA agai nst the LAGA
Def endant s.

10. That the Common Law cl ai ns agai nst Dupl an and
Panex, Inc. are dism ssed.

11. That the notion to dism ss the comon | aw cl ai ns
agai nst Laga Industries, Ltd. is denied because Laga, Ltd. has
not shown that it is a dissolved corporation under the | aws of
the Virgin |Islands.

12. That the CERCLA cl ai m agai nst Dupl an and Panex,
Inc. was not discharged in bankruptcy.

13. That Panex, Co., Lazare and Gal are potentially
l'i abl e under CERCLA.

An appropriate order will be entered.
Stanley S. Brotman, U.S.D.J.

Sitting by Designation

DATED: August 13, 1993
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